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West Virginia Pattern Jury Instructions for Civil Cases September 2017 update 


Preface 


Caveat — These are pattern jury instructions that were written to help trial judges and 
lawyers instruct the jury in a civil case. THEY ARE NOT BINDING ON THE TRIAL 
JUDGE. Although they are pattern instructions, the lawyers have an obligation to object and 
point out any errors in any pattern instruction that is offered by a party or which a trial judge 
indicates will be read to the jury. On appeal, the Supreme Court is not bound by the correctness 
of these pattern instructions. It is incumbent on the lawyers in a trial to ensure the correctness 
of any pattern instruction that may be read to the jury. 


Drafting Note — Although these instructions are not binding, they have gone through 
multiple edits and revisions after extensive research and editing by the reporters, the review 
committees, Judge Alsop, and Justice Ketchum. In addition, there was an extended effort to 
put the instructions in plain language that can be understood by a lay jury. 


User Information — The 2016 Edition, with 2017 supplement, of the West Virginia 
Pattern Jury Instructions is available in print in limited quantities at a cost of $95 for a single 
set, or $85 each for four or more sets. To order a copy, contact the State Law Library at (304) 
558-2607. Ordering information is also available on the Court’s website: www.courtswv.gov. 


These instructions are also available online through Westlaw. 


September 2017 


Justice Menis E. Ketchum, Reporter 
Huntington, West Virginia 


Judge Jack Alsop, Supervising Judge 
Webster Springs, West Virginia 
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West Virginia Pattern Jury Instructions for Civil Cases 2016 Edition 


Contributors 


Each section of the West Virginia Pattern Jury Instructions for Civil Cases was 
prepared by one or more reporters, who were assisted by one or more reviewers. Two 
supervising judges checked each section for consistency and clarity. 


Reporter 
Honorable Menis E. Ketchum, Justice, Supreme Court of Appeals 


Supervising Judge and Reviewer 


Honorable Jack Alsop, Judge of the Fourteenth Judicial Circuit 


Section 100 — Preliminary Instructions to the Impaneled Jury 
Reporter: Justice Menis E. Ketchum 


Reviewers: Benny Jones, Esq. 
Kevin Robinson, Esq. 
Judge Jack Alsop 


Section 200 — Complete Closing General Civil Jury Charge 


Reporter: Justice Menis E. Ketchum 


Reviewers: Susan Brewer, Esq. 
Alex Shook, Esq. 
Judge Jack Alsop 


Section 300 — Employment Law 


Reporters: Walt Auvil, Esq. 
David Morrison, Esq. 
Paul Frampton, Esq. 


Reviewer: Justice Menis E. Ketchum 


Section 400 — Product Liability and Warranty 
Reporter: = Philip Combs, Esq. 


Reviewers: Deborah L. McHenry, Esq. 
Pamela D. Tarr, Esq. 
Tom McQuain, Esq. 
Judge Jack Alsop 
Justice Menis E. Ketchum 
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West Virginia Pattern Jury Instructions for Civil Cases 2016 Edition 


Section 500 — Medical Negligence 


Reporters: Tom Hurney, Esq. 
Paul Farrell, Esq. 


Reviewers: Don Sensabaugh, Esq. 
Justice Menis E. Ketchum 


Section 600 — Motor Vehicle Law 
Reporter: Justice Menis E. Ketchum 


Reviewers: John Cyrus, Esq. 
Carter Elkins, Esq. 
Mark Farrell, Esq. 
Judge Jack Alsop 


Section 700 — Deliberate Intent 
Reporter: = Paul Frampton, Esq. 


Reviewers: James P. McHugh, Esq. 
Tim DiPiero, Esq. 
Johnny Brown, Esq. 
Judge Jack Alsop 
Justice Menis E. Ketchum 


Section 800 — Personal Injury, Wrongful Death, and Property Damage 
Reporter: —_ Victor Woods, Esq. 


Reviewers: John Cyrus, Esq. 
Carter Elkins, Esq. 
Peter Chambers, Esq. 
Judge Jack Alsop 
Justice Menis E. Ketchum 


Section 900 — Negligence, Comparative Negligence, and Proximate Cause 


Reporters: Mary] Sattler, Esq. 
John Barrett, Esq. 


Reviewers: Susan Brewer, Esq. 
Alex Shook, Esq. 
Judge Jack Alsop 
Justice Menis E. Ketchum 
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West Virginia Pattern Jury Instructions for Civil Cases 


Section 1000 — Premises Liability 
Reporter: —_ Alan Karlin, Esq. 


Reviewers: Susan Brewer, Esq. 
Alex Shook, Esq. 
Peter Chambers, Esq. 
Judge Jack Alsop 
Justice Menis E. Ketchum 
Section 1100 — Contracts 


Reporters: Carte Goodwin, Esq. 
Johnny Knisely, Esq. 


Reviewers: James R. Bailes, Esq. 
Tom McQuain, Esq. 
Justice Menis E. Ketchum 
Section 1200 — Eminent Domain 
Reporter: Bert Ketchum, Esq. 
Reviewers: Bridget Cohee, Esq. 
Anthony Delligatti, Esq. 
Justice Menis E. Ketchum 
Section 1300 — Evidence and Witnesses 
Reporter: Justice Menis E. Ketchum 


Reviewers: James P. McHugh, Esq. 
J. Timothy DiPiero, Esq. 
Judge Jack Alsop 
Section 1400 — Tort of Spoliation 


Reporter: Henry Jernigan, Esq. 


Reviewers: Deborah L. McHenry, Esq. 


Pamela Tarr, Esq. 

Peter Chambers, Esq. 
Judge Jack Alsop 

Justice Menis E. Ketchum 
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West Virginia Pattern Jury Instructions for Civil Cases 2016 Edition 


Section 1500 — Punitive Damages 
Reporter: Brian R. Cokeley, Esq. 


Reviewers: Paul Frampton, Esq. 
Deborah L. McHenry, Esq. 
Pamela Tarr, Esq. 
Peter Chambers, Esq. 
Judge Jack Alsop 
Justice Menis E. Ketchum 
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West Virginia Pattern Jury Instructions for Civil Cases 2016 Edition 
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W.Va. P.J.I. — § 100 Preliminary Instructions to the Impaneled Jury 


WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
SECTION 100 — PRELIMINARY INSTRUCTIONS TO THE IMPANELED 


JURY 


Members of the jury, this trial will be in four parts. 


OPENING STATEMENTS 

First, the plaintiff’s lawyer will make an opening statement outlining the 
plaintiff’s case. The defendant's lawyer will then make an opening 
statement outlining the defendant's case. The lawyers’ opening statements are 
to give you an overview of the case and the evidence to be presented. However, 
the lawyers’ statements are not evidence. 

(NOTE: Alter the above if either or both of the lawyers will not present an 


opening.) 


PRESENTATION OF THE EVIDENCE 

After the opening statements, the plaintiff will present evidence. Next, the 
defendant has the right to present evidence, but the defendant is not required to 
do so. The plaintiff may then present rebuttal evidence, if appropriate. 


INSTRUCTIONS OF LAW 
At the conclusion of all the evidence, I will instruct you on the law which 


you will apply to the evidence during your deliberations. 


FINAL ARGUMENT 

After all the evidence is presented and you have been instructed on the law, 
the lawyers may make their closing arguments. The plaintiff's lawyer will 
argue first, followed by the defendant's lawyer. After the defendant’s lawyer’s 
argument, the plaintiff’s lawyer may close in rebuttal. 

The lawyers’ closing arguments are to help you understand the 
evidence and apply the law to the evidence. Remember that the lawyers’ closing 


arguments are not evidence. 
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W.Va. P.J.I. — § 100 Preliminary Instructions to the Impaneled Jury 


THE JURY'S FUNCTION 

After closing arguments are presented, you will deliberate to reach your 
verdict. Your verdict must be unanimous; you must all agree. You must base your 
decision solely on the evidence presented and my instructions on the law. It is 


your duty to follow the law that I give you. 


MY REMARKS 

No statement, ruling, or remark that I may make during the course of 
the trial is intended to indicate my opinion of what the facts are or how you should 
decide the case. You are the judges of the facts. It is your function as jurors to 


consider the evidence and determine the facts of the case. 


EVIDENCE 

The evidence you will be considering consists of (1) the testimony of 
witnesses; (2) any exhibits or documents admitted into evidence; and/or (3) any 
facts agreed upon between the parties. At the appropriate time, I will read to 


you any facts agreed upon by the parties. 


WITNESSES 
You are the judges of the evidence. You can believe, or not believe, any 
pert of a witness's testimony. To help you evaluate the believability of a witness's 


testimony, you may consider: 


1. How did the witness appear and act while testifying? 

2. Did the witness have the opportunity to see, hear, or know the things 
about which he or she testified? 

3. Was the witness’s memory accurate or unclear? 

4. Does the witness have any bias or interest in this case’s outcome? 

5. Was the testimony reasonable or unreasonable? 


You may use any or all of these reasons to weigh a witness’s testimony in 


your deliberations. 
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W.Va. P.J.I. — § 100 Preliminary Instructions to the Impaneled Jury 


OBJECTIONS 


During the trial, you may hear a lawyer object to a question or evidence. It 
is the duty of the lawyers to make objections. It is my duty as judge to rule on 
these objections and decide whether you can consider the evidence. You 
must not consider any testimony or exhibits to which I have sustained an 
objection or which I have ordered stricken. However, if an objection is 
overruled, then you may consider that evidence. 

Any ruling I may make on an objection is a ruling on an issue of law. It 


does not indicate my opinion of the facts or how you should decide the case. 


OUTSIDE COMMUNICATIONS 

Do not allow anything that happens outside this courtroom to affect your 
decision. During the trial, do not talk about this case or the people involved in it 
with anyone, including your family. 

Do not listen to anyone else talk about the case. 

Further, do not talk among yourselves about this case until you retire to 
the jury room at the end of the case for deliberations. 

You must avoid any contact with the parties, the lawyers, the 
witnesses, and anyone else who may have a connection to this case. 

If anyone tries to talk to you about this case, tell that person that you 
cannot discuss it because you are a juror. If he or she keeps talking to you, 


simply walk away and report the incident to the bailiff as soon as you can. 


MEDIA AND ELECTRONIC COMMUNICATIONS 
Do not read about this case anywhere including newspapers, magazines, or 
any other publications. Do not listen to or watch anything about this case on 
radio or television. 
Do not, by any means or method, conduct your own investigation or 
research about this case. 
These prohibitions extend to all forms of electronic communications. Do 


not use any electronic device to send, search for, or receive any information 
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W.Va. P.J.I. — § 100 Preliminary Instructions to the Impaneled Jury 


about this case or your experience as a juror until after you are discharged 
from your jury duty. The prohibited devices include all cell or smart phones, 
computers, tablets, the Internet, any Internet service, any text or instant- 
messaging service, any Internet chat room, blog, or Web site. This includes 
not using any social-networking sites or online diaries such as FaceBook, 
MySpace, YouTube, and Twitter. 

In addition, do not use these devices to conduct your own research or 


make any investigation about this case. 


ALTERNATE JUROR(S) 

I have decided to use (an) alternate juror(s) in this case. As (an) alternate 
juror(s), you are bound by the same rules that govern the conduct of the jurors 
who are sitting on the panel. You will observe the same trial and should pay 
attention to all of the evidence and all my instructions just as if you were 
sitting on the panel. Sometimes a juror needs to be excused during a trial 
for illness or some other reason. If that happens, an alternate will be 


selected to take that juror’s place. 


CONCLUSION 
Your faithful duty and proper performance are vital to the 
administration of justice. 


Thank you for serving as jurors. 
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WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
SECTION 200 - COMPLETE CLOSING GENERAL 
CIVIL JURY CHARGE 
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ALTHOUGH THIS CLOSING CHARGE HAS SECTION NUMBERS 
RELATING TO DIFFERENT TOPICS, IT IS A COMPLETE CLOSING 
CHARGE. THE ONLY MODIFICATION NEEDED IS FOR THE JUDGE 
TO INSERT THE CASE SPECIFIC FACTS AND LAW IN SECTION 208 
AND REMOVE INAPPLICABLE SECTIONS. 
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§ 201. Introduction 

I will now explain the law in this case and how to apply it in your 
deliberations. You must reach your verdict based only on the evidence 
presented in this courtroom and the law that I give you in these instructions. 
You must follow the law as I explain it to you, even if you do not agree with 
the law. 


§ 202. Evidence Presented - Direct and Indirect (Circumstantial) 

You are to consider all of the evidence, no matter which party 
produced the evidence. You must base your verdict solely upon the 
evidence. 

Evidence is all the testimony received from the witnesses including 
depositions, the exhibits and documents that were admitted into evidence, 
and the facts that the parties agreed are true. 

Evidence may be direct or indirect (circumstantial). 

Direct evidence is the testimony given by a witness who has seen or 
heard the facts about which he or she testifies. It also includes exhibits 
admitted into evidence during the trial and the facts that the parties have 
agreed are true. : 

Indirect or circumstantial evidence is based on an inference that may 
reasonably arise from facts that have been proven. If a fact has been proven, 
then you may reasonably infer other related facts that naturally and logically 
follow. In other words, you may draw a reasonable inference from the 
evidence, but there must be a reasonable connection between the fact proven 
and the conclusion inferred from those facts. 

From a legal standpoint, it makes no difference whether the evidence 
is direct or indirect. You may choose to believe or disbelieve either kind. You 
should give every type of evidence whatever weight you believe it deserves. 


Plainer Language Version 
You must consider all of the evidence, no matter which party 
produced the evidence. You must base your verdict solely upon the evidence 


presented. 
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Evidence is all the testimony received from the witnesses including 
depositions, the exhibits and documents that were admitted into evidence, 
and the facts that the parties agreed are true. 

Evidence may be direct or indirect (circumstantial). 

Direct evidence means a fact was proven by a document or by 
testimony from a witness who heard or saw the fact first hand. An example of 
direct evidence is testimony from a witness who testified, “I was outside, 
and it was raining.” The witness saw it raining. This is direct evidence that it 
was raining. 

When direct evidence is proven, you may infer other facts that 
naturally or logically follow according to your common experience. This is 
called indirect or circumstantial evidence. An example of indirect evidence is 
testimony from a witness who did not see it raining but saw someone come 
inside wearing a raincoat covered with drops of water. The witness did not 
personally see it raining, but inferred that it was raining because of seeing the 
raincoat covered with drops of water. This is indirect evidence of the fact 
that it is raining. 

You may draw reasonable inferences from the evidence, but there 
must be a logical connection between the proven facts and your conclusion. 
You may use your experience and common sense to reach conclusions from 
facts that have been proven. 

From a legal standpoint, it makes no difference whether the evidence 
is direct or indirect. You may choose to believe or disbelieve either kind. You 


should give every type of evidence whatever weight you believe it deserves. 


§ 203. Believability (Credibility) 
You are the judges of the evidence. You can believe, or not believe, 
any part of a witness's testimony. In evaluating the believability of a 


witness's testimony, you may consider: 


|. How the witness appeared and acted while testifying; 
2. The opportunity of the witness to see, hear, or know the things 


about which he or she testified; 
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3. The accuracy or uncertainty of the witness’s memory; 

4. Any bias or interest of the witness in this case's outcome; 

5. The reasonableness or unreasonableness of the witness’s 
testimony. 


You may use any or all of these reasons to weigh a witness’s testimony 
in your deliberations. 


Plainer Language Version 

You are the judges of the evidence. You can believe, or not believe, 
any part of a witness's testimony. In evaluating the believability of a witness's 
testimony, you may consider: 


1. How did the witness appear and act while testifying? 

2. Did the witness have the opportunity to see, hear, or know the 
things about which he or she testified? 

3. Was the witness’s memory accurate or unclear? 

4. Does the witness have any bias or interest in this case’s outcome? 

5. Was the testimony reasonable or unreasonable? 


You may use any or all of these reasons to weigh a witness's testimony 
in your deliberations. 


§ 204. Expert Testimony 

An expert witness is a witness who has more specialized knowledge 
than an average person has about a particular subject. This specialized 
knowledge may be from education, training, or experience. In deciding the 
weight to give an expert’s testimony, you may consider the witness’s skill, 
knowledge, experience, background, and familiarity with facts in this case. 
You may also consider the expert’s truthfulness and take into account 
whether the expert testimony is sensible or reliable, and compare it to other 
evidence. After considering the facts and circumstances on which an 


expert’s opinion is based, you may give each expert’s testimony the weight 
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you believe it is entitled to receive. You can believe, or not believe, any part 
of any expert’s testimony. 


Notes & Sources 


This instruction is also contained in Evidence & Witnesses § 1307. 


§ 205. Expert Testimony-Factual Basis for the Opinion 

[ame of witness], an expert witness, relied on out-of-court material in 
forming [his/her] expert opinion. [Mame of witness| may not have had 
personal firsthand knowledge of this out-of-court material. An expert's 
opinion 1s only as good as the out-of-court material upon which [he/she] relies 
in forming [/7s/her] opinion. You may consider whether the out-of-court 
material relied upon by [name of witness] is accurate and reliable and compare 
it to other evidence. It is up to you to determine the value of an Expert 
witness’s testimony. You can believe, or not believe, any part of an expert 


witness’s testimony. 


Notes & Sources 


This instruction is also contained in Evidence and Witnesses § 1308. 
Williams v. Illinois, 132 S. Ct. 2221 (2012). 
Cleckley, Handbook on Evidence for West Virginia Lawyers, § 701.02 er 


§ 206. Deposition Testimony 

During the trial, the deposition(s) of [name(s) of witness(s)| [was/were] 
presented and received into evidence. A deposition is testimony given by a 
witness, under oath, before trial. The lawyers question the witness who 
swears to tell the truth and the questions and answers are recorded. You 
should use the same methods in evaluating the deposition testimony that you 
use for a witness testifying in court. You are the judges of any witness's 
testimony whether it was in court or in a deposition. 
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§ 207. Burden of Proof (Greater Weight of the Evidence) 

The greater weight of the evidence means evidence that you believe 
outweighs the evidence opposed to it. It means the evidence that is more 
persuasive or convincing. 

If [name of plaintiff] proved [his/her] claim(s) by the greater weight of 
the evidence, then you may find in favor of [name of plaintiff]. 

If [name of plaintiff| did not prove [hzs/her| claim(s) by the greater 
weight of the evidence, then you may find for [name of defendant]. 

if you believe the evidence is equally balanced, [name of plaintiff] has 
not established [/zs/her]| claim by the greater weight of the evidence and you 
may find for [name of defendant}. 


Notes and Sources 


This instruction uses the phrase “greater weight of the evidence” rather than a 
‘preponderance of the evidence” because it is plainer language that a lay jury can 
understand. 

McCullough v. Clark, 88 W. Va. 22, 106 S.E. 61 (1921) is still good law in West 
Virginia. It holds that a “preponderance of the evidence” means the “greater weight 
Of the evidence 2# It states: 

‘The court instructs the jury that the requirement that the plaintiff must prove 
his case by a preponderance of the evidence has to do with the weight of evidence, and 
if after che jury considers all the evidence in the case, both the evidence for the 
plaintiff and the evidence for the defendant, including all circumstances as well as 
direct testimony, and from all this the jury believes that the evidence in favor of the 
plaintiff outweighs that of the defendant, even in the slightest degree, then this 
requirement as to the burden of proof on the plaintiff is fully met.” 


§ 208. Case Specific Facts and Law 
Insert case spectfic law and facts. 


§ 209. Introduction to Deliberations 

You must now decide what happened in this case by deliberating, 
which includes discussing, considering, and preparing your verdict. When 
you go to the jury room, you must first choose a foreperson before you begin 


deliberations. The foreperson should see that all of your discussions are 
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orderly, and that everyone feels free to express his or her views. Use the 
following guidelines in your deliberations. 
You should: 


Talk with one another and consider all jurors’ views. 

2. Decide the case for yourself but only after fair consideration of the 
evidence with your fellow jurors. 

3. Feel free to re-examine your views and change your mind. 

4. Keep an open mind so that everyone feels free to share his or her 
views. 


You should not: 


1. Announce immediately how you plan to vote without discussing 
the evidence with the other jurors. 

2. Discuss your deliberations with anyone outside the jury room. 

3. Discuss your verdict with anyone but your fellow jurors until your 
verdict is read in open court. 


§ 210. Sympathy 

Some evidence or circumstances in this case may make you 
sympathetic to one of the parties. Sympathy is a normal human emotion; 
however, the law and your oath as jurors require that you disregard 
sympathy and not allow it to influence your verdict. Your verdict must be 


based only on the law and the evidence. 


§ 211. Questions by the Jury 

You may have questions about the evidence or the law that I have read 
to you. If you have questions, have your foreperson write down your 
questions or requests and give them to the bailiff. I will talk with the 
lawyers before I answer your questions, so it may take some time. You 
should continue your deliberations while you wait for my answers. I will do 


my best to answer your questions or respond to your requests. When you 
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W.Va. P.J.I. — § 200 Complete Closing General Civil Jury Charge 


write me a question, do not tell me how you voted on an issue unless I ask for 


this information in open court. 


§ 212. Verdict Forms 
I will now read and explain the verdict form(s). 


§ 213. Unanimous Verdict 

You must all agree to the verdict. Although your verdict must be 
unanimous, it must also represent the fair and careful decision of each one of 
you. After reaching the verdict, the foreperson must complete, date, and sign 


the verdict form. Notify the bailiff when you have reached a verdict. 


§ 214. Retire to Jury Room 

The bailiff will now give you the exhibit(s) and verdict form(s). When 
you are not deliberating, or when you reach your verdict, your foreperson 
should return them to the bailiff. You will now retire to the jury room and 


deliberate. 














aay >. 


Ae verrwat Jolbroy 31? nixiqus bre be wor a Niw “I a, 

, 

toibes¥ ewan me ) 

} wun tyibrey woy AgdomsA ssibtor odt ot come die tepar oY - 
jo ane fos to aoteoel) kitime bas 116i set foseotiss cele Ieee Ih, avomingay 
nye bab str ,otSlonws fenm merger! srt woibisy sd gaiiogs TSA, Woy 
roibtey « bodeasi-sverd voy nod w Tifed oct iter ceo jothrsv i ; 

moodl yrw{ 01 a1i1sA i 

as’ Sehondt mba bas (2)ntniys slit voy ovis won iw Bified AT 
huriaqeiet mov ibe ‘uve dosat nov modu 10 oRieedieh Jon eine 
bas sem: ya oat of et won fHiv vol Hilred ofitioy port tsi blyerte. _ 
| unetilob 7 ‘4 


“) 


ma) 








W.VA. P.J.I. §300 EMPLOYMENT Law 


WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
SECTION 300 —EMPLOYMENT LAW 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — GENERAL INSTRUCTIONS ON RELATIONSHIPS 


General Instructions on Relationships 


§ 301. Employer’s Liability for Manager’s Acts 

If [name of indtyidual| committed unlawful acts within the scope of 
[has/her| employment with [name of defendant], then those acts may be 
considered the acts of [name of defendant]. 


Notes and Sources 


Syl. Pt. 3, Musgrove v. Hickory Inn, Inc., 168 W.Va. 65, 281 S.E.2d 499 (1981); 
Syl. Pt. 3, Barath v. Performance Trucking Co., Inc., 188 W.Va. 367, 424 S.E.2d 
602 (1992). 
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W.VA. P.J.I. §300 EMPLOYMENT Law — GENERAL INSTRUCTIONS ON RELATIONSHIPS 


§ 302. Corporation a Person Under the Law 

Equality before the law is important in our system of justice. All 
parties come to court as equals in the sense of being entitled to the same 
benefits and being held to the same responsibilities under the law. This case 
should be considered and decided by you as an action between persons of 
equal standing in the community and of equal worth. Corporations such as 
[~ame of defendant| and private individuals such as [name of plaintiff] are 
entitled to the same fair trial. All persons including | name of defendant| stand 
equal before the law, and are to be dealt with as equals in a court of justice. 
Private individuals such as [name of plaintiff| and corporations such as [name 
of defendant|, whether large or small, are entitled to the same fair and 
conscientious consideration of all the evidence and testimony presented in 
this case. 


Notes and Sources 


Modified from Manual of Model Jury Instructions for the Ninth Circuit, Civil 
Instructions, Sec. 12.12 (1984); 

Pattern Jury Instructions (Civil Cases), U.S. Fifth Circuit, District Judges 
Association, Instruction No. 2B (1980); 

3 Devitt and Blackmar, Federal Jury Practice and Instructions, Sec. 71.04 
(1987); 

Jury Instructions and Forms, Civil, Civ. 1.05, 28 F.R.D. 401, 414 (1961). 
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W.Va. P.J.1. §300 EMPLOYMENT LAw — W.VA. WAGE PAYMENT AND COLLECTION ACT 


§ 303. Employment At- Will 
[Name of defendant] had the right to terminate [name of plaintsff| for 
any reason or no reason, as long as it was not for an illegal reason. 


Notes and Sources 


For instructions on terminations for violating public policy and retaliation, see 
§306 and §307. For instructions on workers’ compensation discrimination, see §§ 
308-312. 

There is no need to introduce a legal term “at-will employee” that must itself 
be explained. All the jury needs to know is the effect on the relationship between the 
parties and that the employee can be fired for any legal reason. 


General Rule on “at-will employees” and termination. 

Herbert J. Thomas Memorial Hospital v, Nutter, 238 W.Va. 375, 795 S.E.2d 530 
(2016). 

Barlow ». Hester Industries, 198 W.Va. 118, 134, 479 S.E.2d 628, 644 (1996); 

Hlarless ». First Nat?l Bank in Fairmont, 162 W.Va. 116, 119, 246 S.E.2d 270, 
273 (1978). 


Test to determine if an employee has successfully proved a claim of relief for 
wrongful discharge in contravention of a substantial public policy. Plaintiffcan’t cite a 
source of public policy and just make bold assertions that the policy might somehow 
have been violated. 

Herbert J. Thomas Memorial Hospital, supra. 


‘“The mere citation of a statutory provision is not sufficient to state a cause of 
action for retaliatory discharge without a showing that the discharge violated the 
public policy that the cited provision clearly mandates.” 

Swears v. R.M. Roach & Sons, Inc., 225 W.Va. 699, 705, 696 S.E.2d 1, 7 (2010). 


An employee “must identify a substantial public policy which is specifically 
implicated by the conduct which gave rise to the discharge and that his or her 
discharge was motivated by a desire to thwart such policy.” | 

Taylor v. W.Va. Dep’t of Health & Human Res., 237 W.Va. 549, 566, 788 S.E.2d 
295, 312 (2016). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. §300 EMPLOYMENT LAw — W.VA. WAGE PAYMENT AND COLLECTION ACT 


West Virginia Wage Payment and Collection Act 


§ 304. Discharge 

If you find that [name of defendant] did not pay [name of plaintiff] 
[his/her] wages and accumulated fringe benefits in full after [zs/her] 
discharge by the next regular payday, you may find in favor of [name of 


plaintiff}. 


Notes and Sources 


There is no reed to provide the jury with the definitions for the terms included 
in the West Virginia Wage Payment and Collection Act. Neither is there a reason to 
inform the jury that there need be no proof of evil motive or intent. The jury simply 
needs to know the precise issue it must determine. 

If the case is one concerning a failure to pay an employee’s wages every two 
weeks and there is no special agreement with the Commissioner of the Department of 
J.abor, then that issue may be substituted for the more common violation referenced 
above. 

W.Va. Code § 21-5-4, effective June 11, 2015. 

Wages are statutorily defined to include commissions. Adkins v. American 
Mine Research, Inc., 234 W.Va. 328, 765 S.E.2d 217 (2014); Citynet, LLC. v. Toney, 235 
W.Va. 79, 772 S.E.2d 36 (2015). 

Whether commissions or wages are payable are determined by the agreement, 
whether written or in the form of a consistently applied unwritten policy. Adkins, 
supra; Citynet, supra. 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — GENERAL RETALIATION DISCHARGE 


§ 305. Resignation 

If you find that [name of defendant] did not pay [name of plaintiff] 
[his/her] wages and accumulated fringe benefits in full by the next regular 
payday after |[/7s/her] resignation, you may find in favor of [name of plaintiff]. 


Notes and Sources 


W.Va. Code § 21-5-4 effective June 11, 2015. 

Wages are statutorily defined to include commissions. Adkins vy. American 
Mine Research, Inc., 234 W.Va. 328, 765 S.E.2d 217 (2014); Crtynet, LLC. v. Toney, 235 
WY 2479) ee S:ed36\(2015): 

Whether commissions or wages are payable are determined by the agreement, 
whether written or in the form of a consistently applied unwritten policy. Adkins, 
supra; Citynet, supra. 
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W.Va. P.J.1. §300 EMPLOYMENT LAW — GENERAL RETALIATION DISCHARGE 


General Retaliation Discharge 


§ 306. Retaliation Based on Public Policy 

If [name of defendant|’s motivation in terminating [ame of plaintiff|’s 
employment violated a substantial public policy of the State of West Virginia, 
then you may find in favor of the [name of plaintiff]. 


Notes and Sources 


The jury does not need to be told that this is an exception to the employment- 
at-will doctrine. 


General Rule on “at-will employees” and termination. 

Herbert J. Thomas Memorial Hospital v. Nutter, 238 W.Va. 375, 795 S.E.2d 530 
(2016); 

Tudor v. Charleston Area Medical Center, Inc., 203 W.Va. 111, 122-23, 506 
S.E.2d 554, 565-66 (1997); 

Birthisel v. Tri-Cities Health Servs. Corp., 188 W.Va. 371, 377, 424 S.E.2d 606, 
612 (1992); 

Syllabus, Harless v. First Nat?! Bank in Fairmont, 162 W.Va, 116, 246 S.E.2d 
270 (1978). 


Test to determine if an employee has successfully proved a claim of relief for 
wrongful discharge in contravention of a substantial public policy. Plaintiff can’t cite a 
source of public policy and just make bold assertions that the policy might somehow 
have been violated. 

Herbert J. Thomas Memorial Hospital, supra. 


“The mere citation of a statutory provision is not sufficient to state a cause of 
action for retaliatory discharge without a showing that the discharge violated the 
public policy that the cited provision clearly mandates.” 

Swears v. R.M. Roach & Sons, Inc., 225 W.Va. 699, 705, 696 S.E.2d 1, 7 (2010). 


An employee “must identify a substantial public policy which is specifically 
implicated by the conduct which gave rise to the discharge and that his or her 
discharge was motivated by a desire to thwart such policy.” 

Taylor v. W.Va. Dep?t of Health & Human Res., 237 W.Va. 549, 566, 788 S.E.2d 
295, 312 (2016). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. §300 EMPLOYMENT Law — GENERAL RETALIATION DISCHARGE 


§ 307. Reprisal / Retaliation Generally 

If you find that [ame of plaintiff] was terminated because [insert nature 
of public policy claim here|, then you may find in favor of [name of plaintiff}. 
However, if you find that [zame of plaintiff] was terminated because of a non- 
retaliatory reason, you may find in favor of [name of defendant]. Finally, if you 
find that [ame of plaintiff| was terminated for both a retaliatory reason and a 
non-retaliatory reason, then you may find for [ame of plaintiff| unless {name 
of defendant| proves that [he/she/it] would have terminated [name of 
plaintiff|’s employment even in the absence of the retaliatory reason. 


Notes and Sources 


Omit the last sentence if it is not a mixed motive case. 


Retaliation. 

CSY Transp. v. Smith, 229 W.Va. 316, 729 S.E.2d 151, 166-67 (2012); 

Page v. Columbia Natural Resources, Inc., 198 W.Va. 378, 391, 480 S.E.2d 817, 
830 (1996); 

Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 74, 479 S.E.2d 561, 584 (1996). 


General Rule on “at-will employees” and termination. 

Herbert J. Thomas Memorial Hospital v. Nutter, 238 W.Va. 375, 795 S.E.2d 530 
(2016). 

Test to determine if an employee has successfully proved a claim of relief for 
wrongful discharge in contravention of a substantial public policy. Plaintiff can’t cite a 
source of public policy and just make bold assertions that the policy might somehow 
have been violated. 

Herbert J. Thomas Memortal Hospital, supra. 


“The mere citation of a statutory provision is not sufficient to state a cause of 
action for retaliatory discharge without a showing that the discharge violated the 
public policy that the cited provision clearly mandates.” 

Swears v. R.M. Roach & Sons, Inc., 225 W.Va. 699, 705, 696 S.E.2d 1, 7 (2010). 


An employee “must identify a substantial public policy which is specifically 
implicated by the conduct which gave rise to the discharge and that his or her 
discharge was motivated by a desire to thwart such policy.” 

Taylor ». W.Va. Dep?t of Health & Human Res., 237 W.Va. 549, 566, 788 S.E.2d 
295, 312 (2016). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. §300 EMPLOYMENT LAW — WORKERS’ COMPENSATION DISCRIMINATION 


Workers’ Compensation Discrimination 


§ 308. Threshold Case - W.Va. Code § 23-5A-1 

If you find that [~ame of plaintiff] had an on-the-job injury and filed or 
attempted to file a claim for workers’ compensation benefits, and that such 
action was a motivating factor in [name of defendant|’s decision to [znsert 
adverse employment action], you may find in favor of [name of plaintzff]. 


Notes and Sources 


W.Va. Code § 23-5A-1, et seq; 

Napier v. Stratton, 204 W.Va. 415, 417, 513 S.E.2d 463, 465 (1998); 

Powell v. Wyoming Cablevision, Inc., 184 W.Va. 700, 704, 403 S.E.2d 717, 721 
(1991). 
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W.Va. P.J.I. §300 EMPLOYMENT LAW — WORKERS’ COMPENSATION DISCRIMINATION 


§ 309. Motivating Factor 

In considering whether the filing of a workers’ compensation claim 
was a motivating factor in [name of defendant|’s decision to |znsert adverse 
employment action|, you should consider, among other things: 


1. The proximity or closeness in time of the workers’ compensation 
claim and the [zsert adverse employment action]; 

2. Evidence of [name of plaintiff's satisfactory work performance and 
supervisory evaluations before the injury; 


3. Any evidence of an actual pattern of harassing conduct by [name of 
defendant]. 


Notes and Sources 


Although the case law indicates that there must be a “significant factor”, the 
phrase “motivating factor” (which is used in other employment discrimination 
contexts, such as under the WVHRA and Harless claims) is more easily understood by 
the jury. Moreover, the distinction between the two standards (if there is one) is 
difficult to ascertain. 

Pannell v. Inco Alloys Int?l, Inc., 188 W.Va. 76, 78-79, 422 S.E.2d 643, 645-46 
(1992); 

Powell v. Wyoming Cablevision, Inc., 184 W.Va. 700, 704, 403 S.E.2d 717, 721 
LOOT): 


Lit 
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W.Va. P.J.I. §300 EMPLOYMENT LAw — WORKERS’ COMPENSATION DISCRIMINATION 


§ 310. Pretext | 

[Name of plaintiff] must prove that the reason given by [name of 
defendant| for [¢nsert adverse employment action| was merely a pretext rather 
than the true reason for [¢msert adverse employment action]. If you find that the 
reason given by [name of defendant] for |insert adverse employment action] is 
not the real reason for [zmsert adverse employment action], and that the real 


reason was because of [zusert protected status|, then you may find in favor of 


[name of plaintiff]. 


Notes and Sources 


A plaintiff does not have to prove pretext in a mixed motive case. In sucha 
case the first sentence of this instruction would be inappropriate. 

Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); 

Mayflower Vehicle Systems, Inc. v. Cheeks, 218 W.Va. 703, 714, 629 S.E.2d 762, 
773 (2006); 

Barefoot v. Sundale Nursing Home, 193 W.Va. at 475, 487, 457 S.E.2d at 152, 
164 (1995); 

Skaggs v. Elk Run Coal Co., Inc., 198 W.Va. 51, 71-72, 479 S.E.2d 561, 581-82 
(1996); 

Pannell v. Inco Alloys Int?l, Inc., 188 W.Va. 76, 78, 422 S.E.2d 643, 645 (1992); 

Powell »v. Vyoming Cablevision, Inc., 184 W.Va. 700, 705, 403 S.E.2d 717, 722 
(1991). 


W.Va. P.J.1. §300 EMPLOYMENT LAw — WORKERS’ COMPENSATION DISCRIMINATION 


§ 311. Discharge - W.Va. Code § 23-5A-3(a) 

It is considered illegal to discharge an injured employee while the 
employee is off work due to an injury and is receiving or is eligible to receive 
temporary total disability workers’ compensation benefits unless the 
employee was discharged for committing a separate dischargeable offense. 
Under this rule, the phrase “separate dischargeable offense” means 
misconduct by the employee which is wholly unrelated to the injury and 
which is wholly unrelated to the absence of the employee from work 


resulting from the injury. 


Notes and Sources 


It is not necessary to clarify that the injury must be a “compensable injury” as 
an individual would not be receiving TTD benefits or be eligible for such benefits if 
there were no compensable injury. 

Any civil action brought under § 23-5A-3(a) shall be subject to the seniority 
provisions of a valid and applicable collective bargaining agreement, or arbitrator’s 
decision thereunder, or to any court or administrative order applying specifically to 
the injured employee’s employer, and shall further be subject to any applicable federal 
statute or regulation. 

W.Va. Code § 23-5A-3(a). 


W.Va. P.J.I. §8300 EMPLOYMENT Law — WoRKERS’ COMPENSATION DISCRIMINATION 


§ 312. Failure to Reinstate - W.Va. Code § 23-5A-3(b) 

If you find that [name of defendant] did not reinstate [name of plaintiff] 
to [/is/her| employment upon [/zs/her| request, then you may find for the 
[name of plaintiff] unless the position was unavailable or [name of plaintiff] 
was disabled from performing the duties of [/zs/her] position. 

Use the following as needed: 


1. Ifthe former job held is not available, the employer is to reinstate 
the employee to a “comparable position” which is available and 
which the employee is capable of performing. A comparable 
position means a position that is comparable as to wages, working 
conditions and, to the extent reasonably practicable, duties to the 
position held at the time the employee was injured. 

2. A written statement from a licensed physician that the physician 
approves the injured employee’s return to [/7zs/her]| regular job is 
sufficient evidence that the employee is able to return to such 
duties, unless the employer proves that the evidence from the 
physician is not correct. | 

3. If neither the employee’s former job nor a comparable job is 
available, the employee had a right for a period of one year to be 
recalled to any job that the employee is capable of performing and 
that becomes open after the injured employee notified the 
employer that [/e/she] desires reinstatement. During this one-year 
period, the employee was required to provide the employer with 
[4zs/her| current mailing address. 


W.VA. P.J.I. §300 EMPLOYMENT LAW — WORKERS’ COMPENSATION DISCRIMINATION 


Notes and Sources 


In the usual case, it will be unnecessary to instruct the jury regarding 
comparable positions, written statements from physicians or the right to preferential 
recall. However, should it prove necessary then separate instructions regarding these 
issues (but not all of them) would be necessary. 

Any civil action brought under § 23-5A-3(b) shall be subject to the seniority 
provisions of a valid and applicable collective bargaining agreement, or arbitrator’s 
decision thereunder, or to any court or administrative order applying specifically to 
the injured employee’s employer, and shall further be subject to any applicable federal 
statute or regulation. 3 

W.Va. Code § 23-5A-3(b). 


15 


W.Va. P.J.I. §300 EMPLOYMENT LAW — WEST VIRGINIA HUMAN RIGHTS ACT 


West Virginia Human Rights Act 


§ 313. Illegal Discrimination 

It is considered illegal for [name of defendant| to discriminate based 
upon [¢usert protected status| in the terms or conditions of [name of plaintiff]’s 
employment or to conspire with or aid, abet, incite or compel others to 
discriminate based upon |znsert the protected status| in the terms or conditions 
of [name of plaintiff|’s employment. 


Notes and Sources 


There is no need to include the language about aiding, abetting, inciting or 
compelling others unless there is evidence in the case to support it. 
W.Va. Code § 5-11-9. 
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W.Va. P.J.1. §300 EMPLOYMENT Law — WEST VIRGINIA HUMAN RIGHTS ACT 


§ 314. Discrimination - Motivating Factor 

[Name of plaintiff| claims that [he/she] was |[znsert adverse employment 
actton| by [name of defendant] because of [his/her] |tnsert protected status]. To 
determine whether |”ame of plaintiff| was [¢nsert adverse employment action| 
by [name of defendant| because of [his/her] [insert protected status], you must 
decide whether [znsert protected status| was a motivating factor in [name of 
defendant|’s decision about [name of plaintiff]. The term “motivating factor” 
means that [name of platntiff|’s [insert protected status| influenced or affected 
[name of defendant]’s decision to [¢nsert adverse employment action]. 

If you find that [xame of plainitff| was [insert adverse employment action] 
because [name of defendant| was motivated by [insert nature of discrimination 
claim here], then you may find in favor of [name of plaintiff]. However, if you 
find that [vame of plainteff| was [insert adverse employment action| because of a 
non-discriminatory reason, you may find in favor of [name of defendant]. 
Finally, if you find that [”ame of defendant| [insert adverse employment action] 
was motivated by both a discriminatory reason and a non-discriminatory 
reason, then you may find for [name of plaintiff] unless [name of defendant] 
proves that it would have [smsert adverse employment action| |name of 
plaintiff|’s employment even in the absence of the discriminatory reason. 


Notes and Sources 


The last sentence would only be given in a mixed-motive case. 


Discrimination. 

Syl. Pts. 6, 8, Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 479 S.E.2d 5611 (1996); 

Barlow v. Hester Industries, Inc., 198 W.Va. 118, 136, 479 S.E.2d 628, 646 
(1996), 

Prima facie test for employment discrimination. 

Knotts v. Grafton City Hosp., 237 W.Va. 169, 786 S.E.2d 188 (2016). 


Age discrimination - WV adopted the “substantially younger” rule and 
abolished the “over 40/under 40” rule. 
Knotts, supra. 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. §300 EMPLOYMENT LAW — WEST VIRGINIA HUMAN RIGHTS ACT 


§ 315. Discrimination - Pretext 

[Name of plaintiff] must prove that the reason given by [mume of 
defendant] for [insert adverse employment action| was merely a pretext rather 
than the true reason for | znsert adverse employment action]. If you find that the 
reason given by [name of defendant] for [insert adverse employment action] is 
not the real reason for [¢nsert adverse employment action], and that the real 
reason was because of |znsert protected status|, then you may find in favor of 


[wame of plaintiff]. 


Notes and Sources 


A plaintiff does not have to prove pretext in a mixed-motive case. In sucha 
case the first sentence of this instruction would be inappropriate. 

Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); 

Mayflower Vehicle Systems, Inc. v. Cheeks, 218 W.Va. 703, 714, 629 S.E.2d 762, 
773 (2006); : 

Barefoot v. Sundale Nursing Home, 193 W.Va. at 475, 487, 457 S.E.2d at 152, 
164 (1995); 

Skaggs v. Elk Run Coal Co., Inc., 198 W.Va. 51, 71-72, 479 S.E.2d 561, 581-82 
(1996); 

Pannell v. Inco Alloys Int’l, Inc., 188 W.Va. 76, 78, 422 S.E.2d 643, 645 (1992); 

Powell v. Wyoming Cablevision, Inc., 184 W.Va. 700, 705, 403 S.E.2d 717, 722 
(1991). 


W.Va. P.J.I. §300 EMPLOYMENT LAW — WEST VIRGINIA HUMAN RIGHTS ACT 


§ 316. Discrimination - Individual Disparate Treatment 

[Name of plaintiff| claims that [name of defendant| unlawfully [7znsert the 
adverse employment action| against [him/her] because of [hzs/her| [nsert 
protected status|. If you find that [name of plaintiff] has proven by a greater 
weight of the evidence that [/zs/her] [insert protected status| was the reason 
that [name of defendant| took [insert the adverse employment action] against 
[Azm/her], then you may find for [name of plaintiff]. If you find that [name of 
plaintiff] has proven by a greater weight of the evidence that [/zs/her] [7nsert 
protected status| was a motivating factor in [name of defendant|’s decision to 
take |znsert the adverse action| against [name of plaintiff] but that other reasons 
influenced [name of defendant]’s decision, then you may find for [name of 
plaintiff] unless [name of defendant| has proven by a greater weight of the 
evidence that it would have taken the same action without considering [name 
of plaintiff|’s [insert protected status|. “Motivating factor” means that [name 
of plaintiff\’s [insert protected status| influenced or affected [name of 
defendant|’s decision. 

Optional 

In determining whether [name of defendant| was motivated by [name of 
plaintiff\’s |insert protected status| and whether that motive caused [name of 
defendant] to take [insert the adverse action| against [name of plaintiff|, you 
may take into account any inferences to be drawn by [name of plaintiff|’s 
[¢nsert protected status], | his/her] qualifications and job performance, [name of 
defendant|’s explanation(s) for taking [znsert the adverse action] against [name 
of plaintiff], the believability of that explanation, and all other evidence that 
bears on whether [name of defendant| took [tnsert the adverse action] against 
[name of plaintiff| because of [name of plaintiff|’s |insert protected status]. 


Notes and Sources 


Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 479 S.E.2d 561 (1996); 
Barefoot v. Sundale Nursing Home, 193 W.Va. 475, 457 S.E.2d 152 (1995). 
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W.Va. P.J.I. §300 EMPLOYMENT LAW — WEST VIRGINIA HUMAN RIGHTS ACT 


§ 317. Discrimination - Similarly Situated Employee 

When deciding whether employees are similarly-situated so that you 
can decide whether [nsert protected status] was a motivating factor in the 
decision to [énsert adverse employment action] [name of plaintiff], you should 
consider whether the employees had similar job duties, responsibilities, 
skills, qualifications, and experience. You should also consider whether the 
employees were engaged in similar conduct under similar circumstances 
such that [name of defendant] should not treat them differently. If the 
circumstances under which the conduct occurred were different enough to 
warrant different treatment, then the employee is not comparable, or similar, 
to [mame of plaintiff| under the law. 


Notes and Sources 


This instruction may be used following the pretext instruction for any form of 
discrimination. 

Young v. Bellofram Corp., 227 W.Va. 53, 60-61, 705 S.E.2d 560, 567-68 (2010); 

Mayflower Vehicle Sys., Inc. v. Cheeks, 218 W.Va. 703, 715-16, 629 S.E.2d 762, 
774-75 (2006). 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — WEST VIRGINIA HUMAN RIGHTS ACT 


§ 318. Aiding and Abetting 

[Mame of plaintiff} has made a claim against [¢ndividual’s name| 
individually, for [znsert form of discrimination/harassment]. In order to prevail 
[name of plaintiff] must prove by a greater weight of the evidence that 
[endividual’s name| | Insert alleged action 1, 2 or 3 here}. 


1. Engaged in a form of threats or retaliation on the basis of [znsert 
protected status]; or, 

2. Acted with others to threaten or retaliate for the purpose of 
harassing, degrading, embarrassing or causing physical harm or 
economic loss on the basis of /¢nsert protected status]; or, 

3. Caused or helped any person to engage in discrimination or 
harassment on the basis of /¢nsert protected status. 


Notes and Sources 


There is no reason for the jury to know that it 1s considered an “aiding and 
abetting” claim. It provides more potential for confusion. 

There is no reason to list all three of the illegal acts in the instruction. The 
instruction should be limited to the conduct at issue 11 the particular case. Anything 
else 1s potentially confusing to the jury. 

W.Va. Code § 5-11-9(7)(A); 

Holstein v. Norandex, Inc., 194 W.Va. 727, 732, 461 S.E.2d 473, 478 (1995). 
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W.VA. P.J.I1. §300 EMPLOYMENT LAW — WEST VIRGINIA HUMAN RIGHTS ACT 


§ 319. Disparate Impact 

A disparate impact occurs when a factally-neutral policy has a 
disproportionate adverse impact upon persons in a protected class. If you 
find that | ame of defendant|’s practice or policy of [¢nsert nature of practice or 
policy| causes a disparate impact on [znsert class of persons], then you may find 
in favor of [name of plaintiff]. However, if the practice or policy is job related 
and is a business necessity, you may find in favor of [name of defendant]. An 
employment practice or decision-making process is job-related if it has a 
clear relationship or connection to the job or position in question. An 
employment practice or decision-making process that results in a disparate 
impact is consistent with business necessity if it substantially promotes safe, 
efficient or successful job performance. 

Even if the practice or policy was job related or a business necessity, if 
a suitable alternative practice existed which would have resulted in a lesser 
impact which [name of defendant| refused to adopt, then you may find in 
favor of [name of plaintiff]. A suitable alternative is one that would have also 
served [name of defendant|’s interest in safe, efficient and successful 


performance. 


Notes and Sources 


W.Va. University/W.Va. Bd. of Regents v. Decker, 191 W.Va. 567, 447 S.E.2d 
259 (1994): 

Pittsnogle v. W.Va. DOT, 216 W.Va. 224, 605 S.E.2d 796 (2004); 

Barefoot vy. Sundale Nursing Home, 193 W.Va. 475, 488-89, 457 S.E.2d 152, 165- 
66 (1995); 

Griggs vy. Duke Power Co., 401 U.S. 424, 431 (1971). 
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W.Va. P.J.I. §300 EMpLoymMENT Law — W.Va. HUMAN RIGHTS ACT— DISABILITY 
D1SCRIMINATION 


West Virginia Human Rights Act — Disability Discrimination 


§ 320. Generally 

[ame of defendant| may not discriminate against [name of plaintiff] on 
the basis of a disability if [name of plaintiff| is able and competent, with or 
without reasonable accommodation, to perform the essential functions of the 
job. 

“Disability” means a mental or physical impairment which 
substantially limits one or more of a person’s major life activities. 


Notes and Sources 


This instruction avoids informing the jury regarding the phrase “qualified 
individual with a disability” and then defining that phrase. 

The instruction should only inform the jury that disability also includes a 
person who has a record of such impairment or who is perceived as having such 
impairment if the facts in the case call for it specifically. 


See: 

W.Va. Code § 5-11-3; 
W.Va. Code § 5-11-9; 
W.Va. C.S.R. § 77-1-2; 
W.Va. C.S.R. § 7-1-4. 


Reasonable Accommodation, Generally 
West Virginia Division of Motor Vehicles v. Richardson-Powers, 239 W.Va. 78, 799 
S.E.2d 341 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.VA. P.J.I1. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 


§ 321. Non-Reasonable Accommodations Case 

_ If you find that [name of plaintiff| was [insert adverse employment action| 
because |name of defendant| was motivated by [name of plaintiff|’s disability, 
then you may find in favor of [name of plaintiff]. However, if you find that 
[name of plaintiff] was [insert adverse employment action] because of a non- 
discriminatory reason, you may find in favor of [~ame of defendant]. Finally, if 
you find that [xame of defendant| |insert adverse employment action| was 
motivated by both [name of plaintiff|’s disability and a non-discriminatory 
reason, then you may find for [name of plaintiff| unless [name of defendant] 
proves that it would have terminated [name of plaintiff|’s employment even 
in the absence of [name of plaintiff|’s disability. 


Notes and Sources 


Omit the last sentence if it is not a mixed-motive case. 

Hosaflook ». Consolidation Coal Co., 201 W.Va. 325, 330 n.4, 497 S.E.2d 561, 
582 n. 4 (1996); 

Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 72-74, 479 S.E.2d 561, 582-84 
(1996); | 

Barlow v. Hester Industries, Inc., 198 W.Va. 118, 135-36, 479 S.E.2d 628, 645-46 
(1996); 

Barefoot v. Sundale Nursing Home, 193 W.Va. 475, 484, 457 S.E.2d 152, 161 
(1995); 

Syl. Pt. 2, Aforris Memorial Convalescent Nursing Home, Inc. v. W.Va. Human 
Rights Comm?n, 189 W.Va. 314, 431 S.E.2d 353 (1993); 

St. Marys Convalescent Nursing Home, Inc. v. Hicks, 509 U.S. 502, 506-07 
(1993); 

Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 256 (1981); 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-05 (1973). 
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W.Va. P.J.I. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 


§ 322. Pretext 

[Name of plaintiff] must prove that the reason given by [name of 
defendant| for [insert adverse employment action] was merely a pretext rather 
than the true reason for [¢msert adverse employment action]. If you find that the 
reason given by [name of defendant] for [insert adverse employment action] is 
not the real reason for [¢msert adverse employment action], and that the real 
reason was because of [zmsert protected status|, then you may find in favor of 


[name of plaintiff]. 


Notes and Sources 


A plaintiff does not have to prove pretext in a mixed-motive case. In sucha 
case the first sentence of this instruction would be inappropriate. 

Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); 

Mayflower Vehicle Systems, Inc. v. Cheeks, 218 W.Va. 703, 714, 629 S.E.2d 762, 
773 (2006); 

Barefoot v. Sundale Nursing Home, 193 W.Va. at 475, 487, 457 S.E.2d at 152, 
164 (1995): 

Skaggs v. Elk Run Coal Co., Inc., 198 W.Va. 51, 71-72, 479 S.E.2d 561, 581-82 
(1996); 

Pannell v. Inco Alloys Int’l, Inc., 188 W.Va. 76, 78, 422 S.E.2d 643, 645 (1992); 

Powell v. Wyoming Cablevision, Inc., 184 W.Va. 700, 705, 403 S.E.2d 717, 722 
(1991): 


W.VA. P.J.I. §300 EMPLOYMENT LAw — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 323. Physical Impairment and Substantially Limits 
“Physical Impairment” is defined as any physiological disorder or 
condition, affecting the [zsert particular system affected| system. 
‘Substantially Limits” means: 


1. The inability to perform a major life activity that the average 
person in the general population can perform; or, 

2. A significant restriction as to the condition, manner or duration 
under which an individual can perform a particular major life 
activity as compared to the condition, manner, or duration under 
which the average person in the general population can perform the 


same major activity. 


However, “substantially limits” does not include or mean minor temporary 
ailments or injuries. Examples of minor temporary ailments are colds or flu, 


or sprains or minor injuries. 


Notes and Sources 


The instruction should not provide the entire list of affected systems to the 
jury, only what is applicable to the specific case. Therefore, if the case dealt with a 
cosmetic disfigurement or anatomical loss, those terms would be used instead of 
physiological disorder. 

WoVa. C.9.R. § 77-1-2; 

Ranger Fuel Corp. v. W.Va. Human Rights Comm?n, 180 W.Va. 260, 264, 376 
S.E.2d 154, 158 (1988). 
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W.VA. P.J.I. §300 EMPLOYMENT LAw — W.Va. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 324. Mental Impairment and Substantially Limits 

The term “mental impairment” is defined as any mental or 
physiological disorder, such as [znsert appropriate emotional disorder or mental 
illness|. 


‘Substantially Limits” means: 


1. The inability to perform a major life activity that the average 
person in the general population can perform; or, 

2. A significant restriction as to the condition, manner or duration 
under which an individual can perform a particular major life 
activity as compared to the condition, manner, or duration under 
which the average person in the general population can perform the 
same major activity. 


However, “substantially limits” does not include or mean minor temporary 
ailments or injuries. Examples of minor temporary ailments are colds or flu, 


or sprains or minor injuries. 


Notes and Sources 


Any of the disorders listed in the regulation could be used if applicable. 
However, it is unnecessary to list all of them. 

W.Va. Code § 5-11-3; 

W.Va. C.S.R. § 7-1-2. 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 325. Essential Job Functions 

The phrase “essential job functions” means the fundamental duties of 
the job [name of plaintiff| held or for which [name of plaintiff] has applied. 
They do not include any minor or marginal functions of a position. [Vame of 
defendant| claims that [/zs/her/its| actions were lawful because [name of 
plaintiff] was unable to perform the job’s essential functions. In determining 
the essential functions of the job, you may consider, along with the other 


evidence in this case: 
Insert as applicable the following: 


1. [Mame of defendant|’s judgment as to which functions of the job are 
essential; 

2. Written job descriptions, including those prepared for advertising 
or used when [name of defendant| is interviewing applicants for the 
job; 

3. The amount of time spent on the job performing the functions in 
question; 

4. The consequences of not requiring the person to perform the 
functions; 

5. The terms of a collective bargaining agreement if one exists; 

6. The work experience of persons who have held the job; and 


7. The current work experience of persons in similar jobs. 


Each individual’s ability to perform a particular job must be assessed 
on an individual basis. [ame of defendant| may | insert adverse employment 
action| if [name of plaintzff| is unable to perform the essential functions of the 
job or unable to perform them without creating a substantial hazard to 
[4zs/her| health and safety or the health and safety of others. However, any 
such decision must be based upon the [ame of plaintiff|’s actual abilities, and 
not upon general assumptions or stereotypes about people with certain 


mental or physical disabilities. 


W.VA. P.J.I. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 


Notes and Sources 


Only those circumstances listed in 1-7 for which evidence is presented in the 
case should be provided to the jury. 

W.Va. C.S.R. § 7-1-4; 

29 C.F.R. § 1630.2. 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 


§ 326. Regarded as Disabled 

A person is “regarded as disabled” when an employer mistakenly 
believes that a person has a physical or mental impairment that substantially 
limits one or more major life activities. 


Notes and Sources 


W.Va. C.S.R. § 7-1-2; 

Sutton v. United Airlines, 527 U.S. 471, 489 (1999), superceded by statute on other 
grounds, ADA Amendments Act of 2008, Pub. L. No. 110-325, § 2(a)(4)-(6), 122 Stat. 
S253: 


30 


W.VA. P.J.I. §300 EMPLOYMENT LAw — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 


§ 327. Record of Impairment 
“Has a record of such impairment” means has a history of, or has 
been misclassified as having, a mental or physical impairment which 


substantially limits one or more of the person’s major life activities. 


Notes and Sources 


W.Va. C.S.R. § 77-1-2. 


ail 


W.VA. P.J.I. §300 EMPLOYMENT Law — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 


§ 328. Major Life Activities 
‘“Major life activities” include the function of [¢nsert applicable 
function|. 


Notes and Sources 


It is unnecessary to list all functions here. The instruction should only list the 
applicable functions. 
W.Va. C.S.R. § 77-1-2. 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 329. Direct Threat 

[ame of defendant| contends that [name of plaintiff] posed a direct 
threat to the health or safety of other individuals in the work place. A “direct 
threat” is a significant risk to the health or safety of others that cannot be 
eliminated or reduced by reasonable accommodation. In deciding whether 
[name of plaintiff| posed a direct threat, [name of defendant| must prove, by 
the greater weight of the evidence, that the risk of substantial harm to [name 
of plaintiff| or others materially increased if [name of plaintiff] performed the 
duties of the job. However, any such decision must have been based upon the 
individual’s actual abilities, and not based upon general assumptions or 


stereotypes about persons with particular mental or physical disabilities. 


Notes and Sources 


W.Va. C.S.R. § 77-1-4. 
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W.VA. P.J.I. §300 EMPLOYMENT LAw — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 330. Burden of Proof on Employer 

If [name of plaintiff] was [insert adverse employment action] because of a 
disability, in order to avoid liability the burden is upon [name of defendant| to 
establish by a greater weight of the evidence: [znsert 1, 2, or 3 according to 
applicability to particular case}. 


1. That the refusal or discrimination was based upon a bona fide 
occupational qualification; 

2. That, even with reasonable accommodation, the employee would 
be unable to safely and adequately perform the essential functions 
of that job; or 

3. That employment of an individual with a disability would impose 


an undue hardship upon the employer under the circumstances. 


Notes and Sources 


W.Va. C.S.R. § 7-1-4. 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — W.Va. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 


§ 331. Plaintiff's Burden on Failure to Accommodate Case 
[Mame of plaintiff] claims that [name of defendant] failed to provide 
reasonable accommodation(s) for [/zs/her] disability. To establish this claim, 


[name of plaintiff] must prove, by a greater weight of the evidence, all of the 


following elements: 


iL 
2 


That [name of plaintiff| was a qualified person with a disability; 
That [name of defendant] was aware of [name of plaintiff|’s 
disability; 


. That [name of plaintiff] required an accommodation to perform the 


essential functions of [/7zs5/her] job; 


. That a reasonable accommodation existed that would have met 


[ hzs/her| needs; 


. That [name of defendant] knew or should have known of [name of 


platntiff|’s needs and of the accommodation; and 


. That [name of defendant] failed to provide an accommodation that 


would have permitted [name of plaintiff] to remain in the position 
for which [he/she] was hired. 


Notes and Sources 


Syl. Pts. 2 and 3, Williams v. Charleston Area Medical Center, 215 W.Va. 15, 592 
S.E.2d 794 (2003); 

Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 65, 479 S.E.2d 561, 575 (1996); 

W.Va. C.S.R. § 77-1-4. 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 332. Reasonable Accommodation - Unknown Disability 

An employer is not expected to accommodate disabilities of which it is 
unaware. In general, it is the responsibility of the person with a disability to 


inform the employer that an accommodation is needed. 


Notes and Sources 


Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 65, 479 S.E.2d 561, 575 (1996). 
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W.VA. P.J.I. §300 EMPLOYMENT LAw — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 333. Failure to Accommodate 

As part of [/zs/her| disability discrimination claim, [name of plaintzff] 
contends that [name of defendant] intentionally discriminated against 
[him/her| by not providing a reasonable accommodation. The term 
“reasonable accommodation” means reasonable modifications or 
adjustments, determined on a case-by-case basis, which attempt to make it 
possible for an individual with a disability to be hired or to remain employed. 
The duty to reasonably accommodate does not require an employer to offer 
the specific accommodation or modification which an employee requests, so 
long as the employer offers a reasonable accommodation that is available. 
The duty to reasonably accommodate also does not require an employer to 


eliminate an essential function of a job. 


Notes and Sources 


Syl. Pts. 2 and 3, Williams v. Charleston Area Medical Center, 215 W.Va. 15, 592 
S.E.2d 794 (2003); 

Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 65, 479 S.E.2d 561, 575 (1996); 

W.Va. C.S.R. § 77-1-4. 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 333. Failure to Accommodate 

As part of [Azs/her| disability discrimination claim, [name of plaintzff| 
contends that [name of defendant| intentionally discriminated against 
[him/her| by not providing a reasonable accommodation. The term 
“reasonable accommodation” means reasonable modifications or 
adjustments, determined on a case-by-case basis, which attempt to make it 
possible for an individual with a disability to be hired or to remain employed. 
The duty to reasonably accommodate does not require an employer to offer 
the specific accommodation or modification which an employee requests, so 
long as the employer offers a reasonable accommodation that is available. 
The duty to reasonably accommodate also does not require an employer to 


eliminate an essential function of a job. 


Notes and Sources 


Syl. Pts. 2 and 3, Williams v. Charleston Area Medical Center, 215 W.Va. 15, 592 
S.E.2d 794 (2003); 

Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 65, 479 S.E.2d 561, 575 (1996); 

W.Va. C.S.R. § 77-1-4. 


W.Va. P.J.I. §300 EMPLOYMENT LAw — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 334. Leave of Absence as an Accommodation 

Reasonable accommodation may include a temporary, unpaid leave of 
absence, as long as it does not impose an undue hardship upon [name of 
defendant| and the purpose of it is to allow [name of plaintiff| to recover or 
improve from the disabling condition that has made [/zm/her| temporarily 
unable to perform the requirements of [/zs/her| job. Additional medical leave 
is reasonable where it is not indefinite and will be reasonably likely to enable 
[name of plaintiff| to return to work. 


Notes and Sources 


Syl. Pts. 1 - 4 and fn. 17, Haynes v. Rhone-Poulenc, Inc., 206 W.Va. 18, 521 
S.E.2d 331 (1999); 

Kitchen v. Summers Continuous Care Center, LLC, 552 F. Supp. 2d 589, 596 
(S.D. W.Va. 2008). 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 
§ 335. Interactive Process 

To determine an appropriate reasonable accommodation, [name of 
aefendant| and [name of plaintiff] should work together to identify an 
accommodation that is reasonable and that allows [name of plaintiff] to 
perform the essential functions of the job. Both [name of defendant| and 
[name of plaintiff] have a duty to participate in the process in good faith. 
Neither [name of defendant| nor |name of plaintiff] should be permitted to 
cause a breakdown in the process. 


Notes and Sources 


Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 67-68, 479 S.E.2d 561, 577-78 (1996); 
Coffman v. W.Va. Bd. of Regents, 182 W.Va. 73, 77-78, 386 S.E.2d 1, 5-6 (1988). 
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W.VA. P.J.I1. §300 EMPLOYMENT LAW — W.VA. HUMAN RIGHTS ACT— DISABILITY 
DISCRIMINATION 


§ 336. Undue Hardship 

[Mame of defendant| claims that providing reasonable 
accommodation(s) to [name of plaintiff] for |his/her| disability created an 
undue hardship and, therefore, was denied. To establish this claim, [xame of 
defendant|, as an employer, must prove, by a greater weight of the evidence, 
that providing the accommodation(s) presented significant difficulty [and/or| 
expense to [ame of defendant] as to create an undue hardship considering 
these factors: 


1. The nature and net cost of the accommodation(s) needed; 

2. [Name of defendant\’s overall financial resources and number of 
employees; 

3. The possibility that the same accommodation(s) might be able to 
be used by other employees; 

4. The impact on or disruption to [ame of defendant|’s operations; 

5. The type and characteristics of |[~ame of defendant|’s business 
including its composition, structure, geographic separateness, and 
the functions of [/z5/her| work force. 


Notes and Sources 


W.Va. C.S.R. § 77-1-4.6; 
Haynes v. Rhone-Poulenc, Inc., 206 W.Va. 18, 31, 521 S.E.2d 331, 344 (1999); 
Skaggs v. Elk Run Coal Co., 198 W.Va. 51, 66-67, 479 S.E.2d 561, 576-77 (1996). 
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W.VA. P.J.I1. §300 EMPLOYMENT LAW — SEXUAL HARASSMENT — HOSTILE WORK 
ENVIRONMENT 


Sexual Harassment — Hostile Work Environment 


§ 337. Elements Of Claim 
To prevail on [/zs/her| claim of sexual harassment, [name of plaintiff] 
must prove: 


1. That [name of plaintiff| was subjected to | describe type of harassment| 
in the form of [describe conduct] and; 

2. That the conduct was based on [name of plaintiff|’s gender; and 

3. That the conduct was sufficiently severe and wide-spread as to 
unreasonably interfere with | name of plaintiff|’s work performance 
or created an intimidating, hostile, or offensive working 
environment; and 

4. That [name of defendant| knew or should have known of the 
| describe type of harassment] that created this environment due to 
[describe complaints/pervasiveness of conduct/inferences]|. 


Notes and Sources 


Constellitum Rolled Products Ravenswood v. Griffith & IVall, 235 W.Va. 538, 775 
S.E.2d 90 (2015); 

Akers v. Cabell Huntington Hosp., Inc., 215 W.Va. 346, 351-52, 599 S.E.2d 769, 
774-75 (2004); 

Fairmont Specialty Servs. v. W.Va. Human Rights Comm’n, 206 W.Va. 86, 95, 
522 S.E.2d 180, 189 (1999); 

Syl. Pt. 2, Villis v. Wal-Mart Stores, Inc., 202 W.Va. 413, 504 S.E.2d 648 
(1998); 

Syl. Pts. 2-3, Conrad v. ARA Szabo, 198 W.Va. 362, 480 S.E.2d 648 (1998); 

Syl. Pts. 5 and 9, Hanlon v. Chambers, 195 W.Va. 99, 464 S.E.2d 741 (1995); 

Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81-82 (1998) (same sex); 

Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986). 
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W.VA. P.J.I. §300 EMPLOYMENT LAW —SEXUAL HARASSMENT— HOSTILE WORK 
ENVIRONMENT 
§ 338. Definition 

Unwelcome sexual advances, requests for sexual favors, and other 
verbal or physical conduct cf a sexual nature constitute sexual harassment 


when: 


1. Submission to or rejection of such conduct is made either explicitly 
or implicitly a term or condition of an individual’s employment or 
is exchanged for job benefits; 

2. Submission to or rejection of such conduct by an individual is used 
as the basis for employment decisions affecting such individual; or 

3. Such conduct has the purpose or effect of unreasonably interfering 
with an individual’s work performance or creating an intimidating, 


hostile, or offensive working environment. 


Notes and Seurces 


NING I OSIR AV oro) 


W.Va. P.J.I. §300 EMPLOYMENT LAW —SEXUAL HARASSMENT— HOSTILE WORK 
ENVIRONMENT 


§ 339. Hostile or Aggressive Conduct 

Harassment is not necessarily confined to unwanted sexual conduct. 
Hostile or physically aggressive behavior may also constitute sexual 
harassment, as long as the disparate treatment is based on gender. 


Notes and Sources 


Someone who engages in hostile and physically aggressive behavior to people 
of both genders does not necessarily engage in sexual harassment because the person 
is, for lack of a better description, an equal opportunity harasser (both genders are 
treated the same). 

See, Oncale v. Sundowner Offshore Services Inc., 523 U.S. 75, 80 (1998); 
Fairmont Specialty Services v. West Virginia Human Rights Commission, 206 W.Va. 86, 
522 S.E.2d 180 (1999) (Davis, J. dissenting); Constellium Rolled Products Ravenswood, 
LLC. ». Griffith, 235 W.Va. 538, 775 S.E.2d 90 (2015). 

W.Va. C.S.R. § 77-4-2.5. 
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W.Va. P.J.I. §300 EMPLOYMENT LAW —SEXUAL HARASSMENT — HOSTILE WORK 
ENVIRONMENT 


§ 340. Reasonable Person Standard 

In determining whether a hostile work environment existed, you must 
consider the evidence from the perspective of a reasonable person’s reaction 
to a similar environment under similar circumstances. 


Notes and Sources 


This instruction may be used with all forms of harassment. 

Akers vy. Cabell Huntington Hosp., Inc., 215 W.Va. 346, 352, 599 S.E.2d 769, 775 
(2004); 

Conrad v. ARA Szabo, 198 W.Va. 362, 371, 480 S.E.2d 801, 810 (1996); 

Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81-82 (1998). 
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W.VA. P.J.I. §300 EMPLOYMENT LAW —SEXUAL HARASSMENT— HOSTILE WORK 
ENVIRONMENT 
§ 341. Severe and Pervasive 

In determining whether the alleged conduct is sufficiently severe or 
pervasive to create a hostile work environment, consider all the 


circumstances, including the following factors: 


1. Whether it involved unwelcome physical touching; 

2. Whether it involved verbal abuse of an offensive or threatening 
nature; 

3. Whether it involved unwelcome and consistent sexual innuendo or 
physical contact; 

4. The frequency of the unwelcome and offensive encounters. 


Notes and Sources 


This instruction may be used with all forms of harassment. 

W.Va. C.S.R. § 77-4-2.4; 

Akers v. Cabell Huntington Hosp., Inc., 215 W.Va. 346, 352, 599 S.E.2d 769, 775 
(2004); 

Fairmont Specialty Servs. v. W.Va. Human Rights Comm-n, 206 W.Va. 86, 96, 
522 S.E.2d 180, 190 (1999); 

Faragher v. City of Boca Raton, 524 U.S. 775, 787-88 (1998); 

Constellium Rolled Products Ravenswood, LLC. v. Griffith, 235 W.Va. 538, 775 
S.E.2d 90 (2015). 
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W.VA. P.J.I. §300 EMPLOYMENT LAW —SEXUAL HARASSMENT— HOSTILE WORK 
ENVIRONMENT 


§ 342. By Co-Worker 

When the source of the harassment is a person’s co-worker, and does 
not include management personnel, [name of defendant|’s liability is 
determined by [his/her/its| knowledge of the offending conduct, the 
effectiveness of [/7zs/her/its| procedures to prevent or correct harassment and 
the adequacy of |/7zs/her/:ts| response. 


Notes and Sources 


This instruction may be used for any form of harassment. 

There is no need to inform the jury that “when the source of the harassment is 
a person’s co-worker, and does not include management personnel . . .” as it is 
unnecessary to define the question for the jury by referring to circumstances not at 
issue in the case. 

W.Va. C.S.R. § 77-4-3.2; 

Fairmont Specialty Servs. v. W.Va. Human Rights Comm’n, 206 W.Va. 86, 95- 
97, 522 S.E.2d 180, 189-91 (1999); 

Conrad v. ARA Szabo, 198 W.Va. 362, 373, 480 S.E.2d 801, 812 (1996); 

Hanlon v. Chambers, 195 W.Va. 99, 108, 464 S.E.2d 741, 750 (1995); 

Faragher v. City of Boca Raton, 524 U.S. 775, 788-89 (1998). 
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W.VA. P.J.I. §300 EMPLOYMENT LAW —SEXUAL HARASSMENT— HOSTILE WORK 
ENVIRONMENT 
§ 343. Co-Worker / Corrective Action 

Factors to examine in determining whether [name of defendant] has 
met its burden to take prompt remedial action reasonably calculated to end 
the harassment include, but are not limited by, the gravity of the harm, the 
nature of the work environment, the degree to which the supervisor 
permitted the conduct to occur, the promptness of [name of defendant|’s 
responsive action, and the apparent sincerity of [name of defendant|’s actions. 
The following list of factors may be useful in evaluating the reasonableness of 
[name of defendant|’s measures designed to prevent and correct harassment: 


1. Whether [ame of defendant] had policies in place prohibiting 
discrimination and harassment with a complaint process; 

2. Whether employees were trained on the policy before or after the 
conduct; 

3. Whether an investigation was conducted into [name of plaintiff|’s 
complaint; 

4. Whether the harasser was transferred or removed from [name of 
plaintiff]’s area; 

5. Whether written warnings were given; 

6. Whether there are reprimands in personnel files, or termination; 
and, 

7. Whether the measures ended the harassment. 


Notes and Sources 


This instruction may be used for any form of harassment. 

W.Va. C.S.R. § 77-4-3.2; 

Fairmont Specialty Servs. v. W.Va. Human Rights Comm-n, 206 W.Va. 86, 95- 
97, 522 S.E.2d 180, 189-91 (1999); 

Conrad v. ARA Szabo, 198 W.Va. 362, 373, 480 S.E.2d 801, 812 (1996); 

Hanlon v. Chambers, 195 W.Va. 99, 108, 464 S.E.2d 741, 750 (1995); 

Faragher v. City of Boca Raton, 524 U.S. 775, 788-89 (1998). 
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W.Va. P.J.I. §300 EMPLOYMENT LAW —SEXUAL HARASSMENT— HOSTILE WORK 
ENVIRONMENT 
§ 344. Supervisor, Officer, or Agent 

When the source of the harassment is a supervisor, officer or agent of 
[name of defendant], then [name of defendant] will be liable for such 
harassment regardless of whether the specific acts complained of were 
authorized or even forbidden by [name of defendant| and regardless of 
whether [name of defendant] knew or reasonably should have known of their 
occurrence. However, [name of defendant] is not responsible if the officer, 
agent or supervisor was acting outside the scope of [/zs/her| employment. 


Notes and Sources 


This instruction may be used for any form of harassment. 
W.Va. C.S.R. § 77-4-3. 
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W.VA. P.J.1. §300 EMPLOYMENT LAW — WEST VIRGINIA HUMAN RIGHTS ACT — OTHER 
ILLEGAL HARASSMENT 


West Virginia Human Rights Act — Other Illegal Harassment 


To prevail on [/zs/her] claim of [znsert protected status| harassment, 
[name of plaintiff] must prove: 


1. That [name of plaintiff] was subjected to [describe type of harassment| 
in the form of [describe conduct]; and 

2. That the conduct was based on [name of plaintiff|’s gender; and 

3. That the conduct was sufficiently severe and wide-spread as to 
unreasonably interfere with [name of plaintiff|’s work performance 
or created an intimidating, hostile, or offensive working 
environment; and 

4. That [name of defendant| knew or should have known of the 
[describe type of harassment] that created this environment due to 
[describe complaints/pervasiveness of conduct/inferences |. 


Notes and Sources 


Constellium Rolled Products Ravenswood, LLC. v. Griffith, 235 W.Va. 538, 775 
S.E.2d 90 (2015). 

Erps v. W.Va. Human Rights Comm -n, 224 W.Va. 126, 133, 680 S.E.2d 371, 378 
(2009); 

Akers v. Cabell Huntington Hosp., Inc., 215 W.Va. 346, 351-52, 599 S.E.2d 769, 
774-75 (2004); 

Fairmont Specialty Servs. v. W.Va. Human Rights Comm -n, 206 W.Va. 86, 95, 
522 S.E.2d 180, 189 (1999); 

Syl. Pt. 2, Willis vy. Wal-Mart Stores, Inc., 202 W.Va. 413, 504 S.E.2d 648 
(1998); 

Syl. Pts. 2-3, Conrad v. ARA Szabo, 198 W.Va. 362, 480 S.E.2d 648 (1998); 

Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81-82 (1998) (same sex). 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — WEST VIRGINIA HUMAN RIGHTS ACT — 
RETALIATION / ELEMENTS 


West Virginia Human Rights Act — Retaliation / Elements 


[Name of plaintiff] claims that [name of defendant] retaliated against 
[him/her| when it [insert adverse employment decision]. To establish [hzs/her] 
claim, [ame of plaintiff] must prove each of the following elements: (1)that 
[he/she| engaged in protected activity, (2)that [name of defendant] was aware 
of the protected activity, and (3)that [he/she] was subsequently [znsert adverse 
employment action). 

To engage in “protected activity” means [ame of plaintiff] opposed a 
practice that [he/she] reasonably and in good faith believed violates the 
provisions of the West Virginia Human Rights Act. 

For an employment action to be adverse, it must substantially and 
materially impact [name of plaintiff] in a negative fashion, as opposed to some 
action which is merely perceived negatively by [/zm/her|. Some types of 
adverse employment actions are discharges, transfers, demotions, salary 
reductions, and changes in duties which materially and adversely impact 
[name of plaintiff|’s day-to-day employment situation. 

A connection between protected conduct and an adverse employment 
action may be established by showing that the protected conduct and the 
adverse employment action occurred within a time period which raises an 
inference of retaliation, or by other evidence which establishes a connection 


by some other means. 


Notes and Sources 


The instructions on retaliatory discharge may be adopted to cases involving 
retaliation under the West Virginia Human Rights Act. 

Page v. Columbia Natural Resources, 198 W.Va. 378, 480 S.E.2d 817 (1996); 

Hanlon v. Chambers, 195 W.Va. 99, 1112, 464 S.E.2d 741, 753-54 (1995); 

Syl. Pts. 5 and 6, Slack v. Kanawha County Housing and Redevelopment Auth., 
188 W.Va. 144, 423 S.E.2d 547 (1992); 

Birthisel v. Tri-Cities Health Servs. Corp., 188 W.Va. 371, 378, 424 S.E.2d 606, 
613 (1992): 

Harless v. First Natl Bank in Fairmont, 162 W.Va. 116, 246 S.E.2d 270 (1978). 
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W.Va. P.J.I1. §300 EMPLOYMENT LAW — DAMAGES 


Damages 


§ 345. Back Pay 

If you determine that [ame of defendant] discriminated against [name 
of plaintiff| by [insert adverse employment action] [his/her] employment, then 
you must determine the amount of damages that [name of defendant| has 
caused |name of plaintiff]. 

You may award as actual damages an amount that reasonably 
compensates [name of plaintiff| for any lost wages and benefits, taking into 
consideration any increases in salary and benefits that [name of plaintiff| 
would have received up to today’s date had [he/she] not been discriminated 
against. Basically, you have the ability to make [name of plaintiff| whole for 
any wages or other benefits [he/she] has lost as a result of [name of 
defendant|’s [insert adverse employment action]. 


Notes and Sources 


ABA Model Employment Jury Instruction 1.07 Damages: Title VU, ADA, and 
Section 1981; 

Frank ’s Shoe Store v. West Virginia Human Rights Comm?n, 179 W.Va. 53, 62- 
63, 365 S.E.2d 251, 260 (1986). 

There is no instruction on “front pay”. This is an issue for the trial judge. 

W.Va. Code, §55-7-3, effective June 11, 2015. 
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W.VA. P.J.I1. §300 EMPLOYMENT LAW — DAMAGES 


§ 346. After-Acquired Evidence 

If you find that [ame of defendant| discovered that [insert nature of 
after-acquired evidence| after [name of plaintiff|’s discharge, and you further 
find that [~ame of defendant] would have discharged [him/her] as a result of 
that information if it had been known at the time, then you may find that 
[name of plaintzff| is not entitled to recover for lost wages and benefits after 


the date that the evidence was discovered. 


Notes and Sources 


There is no need to inform the jury that this is considered “after-acquired 
evidence.” The jury simply needs to be told what to do with the information it has. 

Barlow v. Hester Industries, Inc., 198 W.Va. 118, 133, 479 S.E.2d 628, 643 
(1996); 

McKinnon v. Nashville Banner Publishing Co., 513 U.S. 352, 360-61 (1995). 


W.Va. P.J.I. §300 EMPLOYMENT LAw — DAMAGES 


§ 347. Failure to Mitigate Damages 

A wrongfully discharged employee has a duty to reduce [hzs/her] 
damages by pursuing and accepting substantially similar employment if it is 
available in the local area, and the actual wages and benefits received will be 
deducted from any back pay award. 

If [name of defendant| proves there was employment available to [name 
of plaintiff] in [his/her] general geographical area that was substantially 
similar to the type of work [he/she] had been performing for [xame of 
defendant| and that [name of plaintiff| did not use reasonable and diligent 
efforts to secure that employment, then you may reduce [name of plaintiff |’s 
wage loss damages by the amount that [He/she] would likely have earned from 
this other employment. 


Notes and Sources 


Mason County Bd. of Educ. v. State Superintendent of Schools, 170 W.Va. 632, 
636-37, 295 S.E.2d 719, 723-24 (1982); 

Rohrbaugh v. Wal-Mart Stores, Inc., 212 W.Va. 358, 367, 572 S.E.2d 881, 890 
(2002). 

The W.Va. Legislature enacted Senate Bill 344 in 2015 which became W.Va. 
Code § 55-7-3. This code provision requires the plaintiff to mitigate past and future 
lost wages even if the employer acted with malice, malicious intent or in willful 
disregard of the plaintiff’s rights. 
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W.VA. P.J.I1. §300 EMPLOYMENT LAW — DAMAGES 


§ 348. Duty to Mitigate — Offer of Re-Employment 

If [name of defendant|’s offer of reemployment to [vame of plaintiff] 
was for a position of a comparable grade and character as [name of plaintiff|’s 
previous position then you may subtract the sums [name of plaintiff| would 
have received in this position from any award of damages, unless anything 
has occurred which would make further association between the parties 
offensive or degrading to [name of plaintzff]. 


Notes and Sources 


Voorhees »v. Guyan Machinery Co., 191 W.Va. 450, 457, 446 S.E.2d 672, 679 
(1994). 
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W.VA. P.J.I. §300 EMPLOYMENT LAW — DAMAGES 


§ 349. Emotional Distress Damages 

If you find it appropriate, you may award [name of plaintiff] damages 
for annoyance, inconvenience, embarrassment, humiliation, loss of dignity 
and emotional distress. There is no rule or set method for deciding the 
amount of these damages. The amount of these damages is left to the 
discretion of the jury to decide what is fair and just. You must use your 
judgment to decide a reasonable amount based on the evidence and your 
common sense. 


Notes and Sources 


ABA Model Employment Jury Instruction 1.07 Damages: Title VII, ADA, and 
Section 1981. 

Slack v. Kanawha County Housing and Redevelopment Authority, 188 W.Va. 144, 
151-52, 423 S.E.2d 547, 554-55 (1992). 

Akers v. Cabell Huntington Hosp., Inc., 215 W.Va. 346, 599 S.E.2d 769 (2004). 


ID 


W.VA. P.J.I. §300 EMPLOYMENT LAw — DAMAGES 


§ 350. Punitive Damages 


If you find, by clear and convincing evidence, that the damages 


suffered by [name of plaintiff] were the result of conduct that was carried out 


by the [name of defendant| with actual malice toward [name of plaintiff] or a 


conscious, reckless and outrageous indifference to the health, safety and 


welfare of others, then you may assess punitive damages against [name of 


defendant| in such amount as is sufficient to punish | name of defendant] and to 


discourage such conduct in the future. 


You should consider the following factors in assessing the amount of 


punitive damages: 


il. 


Punitive damages should bear a reasonable relationship to the harm 
that is likely to occur from [name of defendant|’s conduct as well as 
to the harm that actually has occurred. 

You may consider whether [name of defendant|’s conduct was 
reprehensible, and in doing so you should take into account how 
long [name of defendant\ continued | his/her/its| actions, whether 
[name of defendant| was aware that |[/75/her/its| actions were causing 
or were likely to cause harm, whether [name of defendant| 
attempted to conceal or cover up [/zs/her/tts| actions or harm 
caused by such actions, and | whether/how often] |name of defendant] 
engaged in similar conduct in the past. 


. You may consider whether [name of defendant] profited from 


[h2s/her/its| wrongful conduct, and if you find | name of defendant] 
did profit from | /7s5/her/its| conduct you may remove the profit and 
your award should be in excess of the profit, so that the award 
discourages future bad acts by [name of defendant. 

As a matter of fundamental fairness, punitive damages should bear 
a reasonable relationship to compensatory damages. 

In determining the amount of punitive damages, the financial 


position of [name of defendant] is relevant. 
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W.Va. P.J.1. §300 EMPLOYMENT LAW — DAMAGES 


Notes and Sources 


For a detailed punitive damage instruction see § 1500 titled “Punitive 
Damages”. 

The West Virginia courts have, since 1895, awarded punitive damages utilizing 
the types of conduct set forth in Mayer ». Frobe, 40 W.Va. 246, 22 S.E. 58 (1895). 
However, in 2015 the West Virginia Legislature passed Senate Bill No. 421 
adding to the West Virginia Code § 55-7-29 which promulgated a new definition 
for punitive damages. The language in this instruction is based on W.Va. Code, 
§ 55-7-29. 

In addition to the definition of punitive damages set out in § 55-7-29, Syl. Pt. 3 
of Garnes v. Fleming Landfill, Inc., 186 W.Va. 656, 413 S.E.2d 897 (1991) set out 
factors that a trial court should instruct the jury to consider in awarding punitive 
damages. 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
By 


Section 400 





W.Va. P.J.I. §400 Product Liability 


WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
SECTION 400 —PRODUCT LIABILITY 


TABLE OF CONTENTS 


[PAS aa gH AE S.C eM RCSN WW 8 WHT We Tar oa 3 
Pata te ome aie (5 UL A CUON-CTCIGLAIY cq ccrrceses asserecsScccuteessevtdaccsstopseoverserees=sess 3 
LMAWEEL ae OTA mE RTGS ih A PN ai Ie CPE nae eer VOT 4 
ele Clea LEY CnCilCl Aly merste ents tees eNotes, eect castes. gotse. sseoieceseecriaet fis ote 4 
2) AMOI, DIS Ree WEST WTS IB YS WTA ST Ne es - ea  raeecr 5 
Ee mncacohabi Eruccl is yiantitactitel:s OtAnU Ards, creutyzsectese’ecartis tess esscunecdgicaa sees 6 
Ee VSS Tel LOMOIRUIT OTE NT (rte sere mean Cee eae Rac en ene Ace Se rgeeue CRC seeps uct ccecnes qi 
SAO Eva gu OSI SHUN EY SA ISTE oa ye Nhs Sea te IE gl Pr OEE RS Po 8 
§ 407. Strict Liability Based Solely on Indirect (Circumstantial) Evidence.................... 9 
OE CO omecri prance wil Moa ely CANOSL CS a tect. wrttnies, ae vaesturvstc¥eatecwsckeecreeceeyecentaessn- ial 
PEO ae one cieck—— Cosel tial MacCtUal MeMen iG. ctr’: cpanc yee sever tie catty ancersstecs eo Peal2 
Oe me Ao elec eas Risk UW (tye Lest wma siect een eres menage acs bettenartecyes setts este sees) ig 
§ 411. Design Defect—Necessity of an Alternative, Feasible Design «0.0.0... 14 
Nel Vian acting Defect Essential:-Hactual Klenients .2.).....21.2-.ccestesccteeesceasecsetea- 15 
SARIS). NI Sua ae ET AVA NT VB LST ST ald DYES MINT eta sesariah ieee bocce iy ce hs ea ere eer ee re 16 
§ 414. Warning—Failure to Warn—Essential Factual Elements... ce eeeeeeeereeees 1G 
6) SALE, NV Nm Ss CEOS LOTLG) 0 ere ere cree cr acai earns en eee en 18 
Or Joe aiiimouye Derense —omparative Paultor Platirtilt 2:2. sscsccc.censts-.a0eceveecvorses 19 
§ 417. Affirmative Defense— Product Misuse or Modification.............cccccccccseceseeeeeeees 20 
Clem inaiive Del ense —Assitinption Of the: Risk «221.25. -.isa.tecnae-scarcesestuneeesartaeehess- oF 


S419 Alfiriative Detense—-otatute of Limitations......c.c.ci.ssssasscsesccdocrsssevesssscnssasesocs ay) 













: 
U 


7 © . eur 7 | 7 7 - = 
. . | ' f | ; : 7 . Ae 7 
a ‘1 7 ‘ 


anor cisiiiatat vate hei: ar 
rridatd Tovaoat— me ia a 


aruarnoD 10 eee 
ir ples tnksao te 
Se ee ae aay Cy Werner 1ditoA Wy eeaie = . 


~e 
i 
: 
: 
$ 
= 
= 
¢ 


_ 7 
- > - bre erodes dasea te ten, - oie oe awe ‘ a0@ os ete 6 5h0 Pp Ssendend fans irene 


‘ Pe Sea T Seer ae, eee .. boatied nani 20h 
a. i maiaeodian yorela BOIS aris M abi ‘ldcndnaast none 
Cacarctrotb naan ee ee See ee ee 4 i. 

» eae noodle 0b # 















in 
a 
be .... » Sheet VlolarisiO} meuta! ro ylsloe booadl yillidsal hie Soke 


— 
} eee ees truhowed yale dtiw songiqmaD £068 7 ae 


ar 7 . Senet? hotow (sinteest tose? agiaaGl BOR é. 
‘i... ahaioketet oe, WONT ili) dail gosto] mies Eee 


_ 


ae ,  TyerP sidings) sriwatA ae le vires ise ngintl 11h g 
ci : : inareew inyige] leteseedl —igalead yarsosuanhA.STp e- 
boutie T rose) gumuisauneM one 


Paoad sl. eternal tetas tatoo — ms Wot auld — ~ gia \ 
ar ater an a. Pi iealanaietd ae 


BE be ic hsittiboonniscecten tliat MUMS rhe avinemayaioc-—-senlah ot fae BA ah €. 
a 


p) | er SS “finch ena bon eehl ‘ Tr ve 


ae 
q 


— r ) 
DA ee trt easier <r! Mt 
. 


e 
— © 46 ese | Pine tote Eee Seee) Vanggere 


§ 420. Affirmative Defense—Superseding and Intervening Cause...........cceeeeeeereees 23 


§ 421. Affirmative Defense— Design Defect—U.S. Government Contractor............. 24 
§ 422. Affirmative Defense—Failure to Warn— U.S. Government Contractor .......... 25 
§ 423. Affirmative Defense—Open and Obvious Dangers............cceeeeseeseeeeeereeeeneenes 26 
INC OCLC e ements MNOMMM Ia legen eer ttre, erectus te earany eee tnete cs di tediasa @ecsceveecuccdssarcistesereteos Oo 27 
Ota elsselltlamractuabeIvients saree tect crete er eres! See rubetecs vase 27 
i) TONS. J BPISILE Povo Ta EN a RG FLEE gee Ane cane a ad a marl Se an Ae er nD 28 
§ 426. Manufacturer or Distributor— Duty to Warn—Essential Factual Elements..... 29 
S) AAT, ARIA As CS OT NTS EES NOD oop steer mel RE Gee Oe eRe on ee 30 
Gr S bes [psarleoquitores yee! gee terret tome Lae wor ela ak cones. afd cig 23 aheee 31 
VLE Ar ll on empmecttasenerre err ster sere terre tese deter rete eter center cer ert srsentett Cusn tet ete ceca t eased oats: oa! 
Soa express Warranty — Essential Factual ElEMents :...1...5...0.ce0recece<oncsenesssoesesscndense 32 
§ 430. Implied Warranty of Merchantability — Essential Factual Elements................. oe 


§ 431. Implied Warranty of Fitness for a Particular Purpose— Essential Factual 


PLC TICLES eemeeen ewe Mune rc rs era Fees ed et eas es eat es ttn, dst sk ioskbeosascgecaseees Tate? neat 
§ 432. Affirmative Defense to Express Warranty—Not Basis of Bargain .................... 35 
§ 433. Affirmative Defense —Exclusion or Modification of Express Warranty............ 36 


§ 434. Affirmative Defense—Exclusion of Implied Warranties ..............ceeseeeseeeeeeeeee 3 / 















68) ae. saihiiaallals naerey 
™% ..... soeuinoy heiabvo) ith --W. or audatlen 


Pees rere Se eae saints eavoevC tip a 


x ge : 
Nim Gum ys ae \') ww 06 bumiad (208 fam (ter eeeg i eee two: Bai i 0e0~ wads dbohddbe Bad Sule P 
4 


SO ee Lael bonans tasks beccueenrsc ae rt in a $ 


cups F lees i lanassed —vheW aavigad Ose ge 
eM aieees — giltesioudaieM io Yaone e badge bb @ 

niros | lado —s onus i! hisioew’ #20! eaontil te virera VF belle Bix Ke 

t nat, in ene) loVl-= eae eesiaed o7 sendslefl ovina & e 
13 | (Ges 16 ine belt 1 wuley!os3 —seasieG ovitannita ee, 


Sasha Leovegaal dnomkiord —-sensistl ides’ Eb 2 


af 7 3 /. a a are 


a 


q 


ah 
ae hed Bh ere AM EBL ig 2 vies 2a aba aa ER ; 
WY... Wie (pedis dh —~ re  Ob aoetl —setaditietl 20 rwroaluaM 3H 
ti | ee oe ee tS eee woopilesi vion't emia NEb 8 : 
Letense iene ore MOM L waght ch 

EE issues soa De REN alge Rill cchnussotss Rea einen 


Ms ri) a 


ay | 
7 Ti 


ata 
a 





W.Va. P.J.I. § 400 PRODUCT LIABILITY — PLAINTIFF’S CAUSE(S) OF ACTION 


Plaintiff’ s Cause(s) of Action 


§ 401. Plaintiff's Cause(s) of Action-Generally 

[Mame of plaintiff] claims that a [name of product| |distributed/ 
manufactured/sold| by |name of defendant] injured [him/her]. [Name of 
plaintiff\’s case is based on [one/two/three| separate claim(s) against 
defendant. | Th1s/These] claim(s) [zs/are]: 


1. That there was a defect in the [name of product]; and/or 

2. That [ame of defendant| was negligent; and/or 

3. That [name of defendant] breached a warranty covering [name of 
product). 


I will instruct you and explain the law regarding cach of these claims 


separately. You will then consider and decide each separately. 


Notes and Sources 


Syl. Pt. 6, Llosky ». Michelin Tire Corp., 172 W.Va. 435, 307 S.E.2d 603 (1983). 
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W.Va. P.J.I. §400 PRoDucT LIABILITY — STRICT LIABILITY 


Strict Liability 


§ 402. Strict Liability-Generally 

[Mame of plaintiff] claims that [he/she] was injured by a defect in a 
[name of product] |distributed/manufactured/sold| by |name of defendant|. To 
recover, [name of plaintiff] must prove by a greater weight of the evidence all 
of the following: 


1. That [name of defendant] | distributed/manufactured/sold| the |name 
of product|; and 

2. That the [name of product] was defective when it left the possession 
of [name of defendant]; and 

3. That the defect in the [name of product] was a proximate cause of 
[name of plaintiff|’s injury. 


Notes and Sources 


Syl. Pts. 4-6, Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 253 
S.E.2d 666 (1979). 











Le 

asecenitee 
ent tombe ee al cain faded] Yule ei tn wii math) 
1 fremdlayl lo nthe} ge barton st shongo 


ite scabies 41 Vo Tigi tateeg & yd ovong teary [RY hy 
ad 


nil ote i AG SA Aics he iytudrewah, toscana ah 
peers : a 

rodeesenng ant As! 91 trethw quvitsolab caw | volar lo stan) odt fail T . >. 

tron: s{ womlovediahs io penne] 26° | 

im” SPOT aces OI. 2h7 [Duality Yo seater (el latiob edtindT & 


erating" \\pikabgp sree) | 


eames bax 201 


AS T2R ov. SAi..03 sh an YM oe 41 bk “rae, e+ 7d ye 
acco ea 





W.Va. P.J.I. §400 PRoDucT LIABILITY — STRICT LIABILITY 


§ 403. Defectiveness Defined 
A product is defective if it is not reasonably safe for its intended use. A 
product defect may be established by evidence proving: 


1. That there was a manufacturing defect, meaning the product 
differed from the manufacturer’s intended result or differed from 
other units in the same product line; or 

2. That there was a design defect, meaning the product failed to 
perform safely when used in a reasonably intended manner; or 

3. That there was a use defect, as a result of inadequate warnings, 


instructions, or labels. 


In evaluating if a product is reasonably safe for its intended use, you 
are instructed that a manufacturer is not required to [design/manufacture/sell| 
the safest possible product, or a safer product than the one it did [design/ 
manufacture/sell| so long as the product was reasonably safe for its intended 


use. 


Notes and Sources 


Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 888-89, 253 S.E.2d 
666, 682-83 (1979). 

Church v. Wesson, 182 W.Va. 37, 38, 385 S.E.2d 393, 394 (1989). 

W. L. Prosser, Handbook of the Law of Torts, § 96 at 641, 644-45 (4th ed. 1971). 


W.Va. P.J.I. §400 PRoDucT LIABILITY — STRICT LIABILITY 


§ 404. Reasonably Prudent Manufacturer’s Standards 

In deciding whether or not the [xame of product] was reasonably safe 
for its intended use, you must measure its reasonable safeness in comparison 
to what a reasonably prudent manufacturer’s standards should have been at 
the time the [name of product] was made. In deciding this question, you may 
consider the general state of the art of the manufacturing process followed by 


[name of defendant| and other similar manufacturers in [year of manufacture]. 


Notes and Sources 


Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 888-89, 253 S.E.2d 
666, 682-83 (1979). 


W.Va. P.J.I. §400 PRoDuUcT LIABILITY — STRICT LIABILITY 


§ 405. State of the Art 

Manufacturing standards change over time. A manufacturer is entitled 
to rely upon the state of the art at the time the [name of product| was made 
rather than at the time [”ame of plaintiff] was injured. In determining if the 
manufacturer used state-of-the-art techniques when the [name of product] 


was made, you should consider the following: 


1. Scientific and technical knowledge available; and 

2. Customary design methods; and 

3. Industry safety standards and techniques of manufacturing; and 
4 


. Inspecting and testing by other manufacturers of similar products. 


If you find that the [name of product] conformed to the state of the art 
in [year], then you may find that the [name of product| was reasonably safe for 
its intended use. 


Notes and Sources 


Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 888, 253 S.E.2d 666, 
683 (1979). 

Church v. Wesson, 182 W.Va. 37, 40, 385 S.E.2d 393, 396 (1989). 

W.L. Prosser, Handbook of the Law of Torts, § 96 at 641, 644-45 (4th ed. 1971). 


W.Va. P.J.I. §400 PRoDucT LIABILITY — STRICT LIABILITY 


§ 406. Inherent Risks 

Some useful products are inherently dangerous and cannot be made 
safe for their ordinary use. An example is a knife. A knife is not defective 
because it is sharp or can cut something because that is the very purpose of a 
knife. 

Products that contain inherent dangers are not defective simply 
because they are dangerous so long as they are properly [designed/ 
distributed/sold|. 

If you find the risk that injured [name of plaintiff] was an inherent risk 
of the [name of product], you may find that the [name of product] is not 
defective. 


Notes and Sources 


In Morningstar v. Black and Decker Mfg., 162 W.Va. 857, 253 S.E.2d 666 (1979), 
the W.Va. Supreme Court discussed Restatement Second, Torts § 402A Comment 1. 

West Virginia Federal District Courts have split on whether our Supreme 
Court would be influenced by commentary set forth in § 402A, Comment k. Compare 
Rohrbough v. Wyeth Labs, Inc., 719 F. Supp. 470, 477 n. 1 (N.D. W.Va. 1989) and Smith 
v. Wyeth Labs, Inc., 1986 WL 720792, at *4-5 (S.D. W.Va. Aug. 21, 1986) (predicting 
that our Supreme Court would follow Comment k) with Mullins v. Ethicon, Inc.2015 
WL 4635573 (S.D. W.Va. 2015)(predicting that our Supreme Court would not follow 
Comment k). See also, Restatement Second, Torts, § 402A Comments. 1-k (1965). 
Although this issue has not been addressed by the W. Va. Supreme Court, the 
reporter feels it is important for the trial courts to be aware of these cases discussing 
inherent risk. 


W.Va. P.J.I. §400 PRopucT LIABILITY — STRICT LIABILITY 


§ 407. Strict Liability Based Solely on Indirect (Circumstantial) Evidence 

I previously explained indirect (circumstantial) evidence. [Mame of 
plaintiff] may prove [his/her] claim by indirect evidence, even if the precise 
nature of the defect cannot be identified. To prove [/zs/her] claim by indirect 
evidence, [name of plaintiff] must prove: 


1. That a malfunction in the [name of product| occurred that would not 
ordinarily occur in the absence of a defect; and 

2. That no abnormal use of the [name of product| occurred; and 

3. That other causes for the malfunction did not occur. 


To show that there was a malfunction in the [name of product] that 
would not ordinarily occur in the absence of a defect, [name of plaintiff| must 
prove that the injury would not have occurred if the [name of product] was not 
defective. 

To show that no abnormal use of the [name of product| occurred, | name 
of plaintiff] must prove that the [name of product] was not subject to misuse 
that caused or contributed to the injury. When considering this element, you 
may consider the acts or omissions of [name of plaintiff|, as well as prior 
owners or users of the [name of product]. | 

Finally, [name of plaintiff] must rule out any other secondary causes 
for the malfunction. To satisfy this element, [name of plainiiff| must prove by 


a greater weight of the evidence: 


1. That there exists no other explanation for this injury, such as 
[describe alternative causes of the injury], as |manufacturer/ 
distributor/seller| contends; and 

2. That the allegedly defective [name of product] was defective before 
the injury occurred. 
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W.VA. P.J.1. $400 PRopucT LIABILITY — STRICT LIABILITY 


Notes and Sources 


Syl. Pt. 3, Anderson v. Chrysler Corp., 184 W.Va. 641, 403 S.E.2d 189 (1991). 

Goldsborough v. Bucyrus Intern. Inc., 2015 WL 3605404 (2015) (memorandum 
decision with dissent by Ketchum and Loughry). 

See §1302 of Evidence & Witnesses for instruction on indirect (circumstantial) 
evidence. | 
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W.Va. P.J.I. §400 PRopucT LIABILITY — STRICT LIABILITY 


§ 408. Compliance with Safety Standards 

In the course of this trial, evidence has been introduced that the [name 
of product| |manufactured/distributed/sold| by [name of defendant| complied 
with certain federal or state laws or administrative regulations. When you are 
determining the issue(s) of [strict liability/negligence/breach of warranty| you 
may consider | name of defendant|’s compliance with any federal or state law 
or administrative regulation that prescribed standards for the manufacture of 
the [name of product| existing at the time the [mame of product| was 


manufactured. 


Notes and Sources 


Johnson v. General Motors Corp., 190 W.Va. 236, 248, 438 S.E.2d 28, 40 (1993). 
Estep v. Mike Ferrell Ford Lincoln-Mercury, Inc., 223 W.Va. 209, 220-21, 672 
S.E.2d 345, 356-57 (2008). 
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W.Va. P.J.I. §400 PropuctT LIaBILitry — STRIcT LIABILITY 


§ 409. Design Defect— Essential Factual Elements 

[Mame of plaintiff] claims the [name of product|’s design injured 
[him/her]. To establish this claim, [name of plaintiff] must prove all of the 
following: 


1. That [name of defendant] made the [name of product]; and 

2. That [name of plaintiff] was harmed while using the [name of 
product] in a reasonably foreseeable way; and 

3. That the [~ame of product|’s design was defective; and 

4. That the |xame of product|’s defective design was a proximate cause 
of [name of plaintiff|’s injury. 


Notes and Sources 


Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 888-89, 253 S.E.2d 
666, 682-83 (1979). 


This instruction was cited approvingly in Mullins v. Ethicon, 2016 WL 7197441 
(S.D. W.Va. 2016). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.1. §400 PRopucT LIABILITY — STRICT LIABILITY 


 ) § 410. Design Defect— Risk Utility Test 
To determine whether a design was defective, you must decide if the 
benefits of the design outweigh the risks. To make this decision, you should 
consider the following: 


1. The potential harm resulting from the use of the [name of product; 
and 

2. The likelihood that the harm would occur; and 

3. The feasibility of an alternative, safer design at the time of 
manufacture; and 

4. The cost of an alternative design; and 

5. The disadvantages of an alternative design; and 

6. [Other relevant factor(s)|. 


Notes and Sources 


See, Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 885-86, 253 S.E.2d 
3 666, 681-82 (1979), particularly, n. 20. 


This instruction was cited approvingly in Mullins v. Ethicon, 2016 WL 7197441 
(S.D. W.Va. 2016). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.VA. P.J.I. §400 PRopuct LiaBILITY — STRICT LIABILITY 


§ 411. Design Defect — Necessity of an Alternative, Feasible Design 

There are many designs which, although they may eliminate a 
particular risk, are not practicable to produce. To prove that a design is 
defective, [name of plaintiff| must prove that there was an alternative, feasible 
design that eliminated the risk that injured [/zm/her]. 


Notes and Sources 


In Syl. Pt. 4 of Morningstar v. Black & Decker, 162 W.Va. 857, 253 S.E.2d 666 
(1979), the Court stated: 


In this jurisdiction the general test for establishing strict liability 
in tort is whether the involved product is defective in the sense that it is 
not reasonably safe for its intended use. The standard of reasonable 
safeness is determined not by the particular manufacturer, but by what 
a reasonably prudent manufacturer’s standards should have been at the 
time the product was made. 


See also, Church v, Wesson, 182 W.Va. 37, 40, 385 S.E.2d 393, 396 (1989) which relies 
upon Syl. Pt. 4 of Morningstar to uphold a directed verdict for defendant, in a strict 
hability context, on the ground that the plaintiff had failed to establish feasibility of a 
proffered alternative design. 


Following the publication of these pattern instructions, both the Southern 
District of West Virginia and the Fourth Circuit Court of Appeals have held that West 
Virginia law requires proof of an alternative, feasible design that eliminates the risk of 
the alleged injury as an element of plaintiff’s product liability claim. 


In Mullins v. Ethicon, No. 2:12-cv-02952, 2016 WL 7197441 (S.D. W.Va. Dec. 
9, 2016), Judge Joseph Goodwin addressed the issue in the context of a medical device 
case. Specifically, the court considered whether West Virginia law required the 
plaintiffs to prove that there was a feasible alternative design that would have 
eliminated the injuries alleged by the plaintiffs, which included erosion, chronic pelvic 
pain, and dyspareunia. Relying upon Morningstar, Church, and PJI §§ 409-411, Judge 
Goodwin held that “in a West Virginia strict liability design defect products liability 
case, a plaintiff must prove that there was an alternative, feasible design - existing at 
the time of the product’s manufacture - that would have eliminated the risk that 
injured the plaintiff.” Jd. At *5 (emphasis in original). 


Similarly, in Vease v. Ford Motor Co., 848 F.3d 219 (4" Cir. 2017), the Fourth 
Circuit reversed the district court’s decision based on the improper admission of 
expert testimony under Daubert »v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). As 
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W.Va. P.J.I. §400 PRropucT LIABILITY — STRICT LIABILITY 


part of its Daubert analysis, the Fourth Circuit was required to address the issue of 
whether West Virginia law required proof of a feasible alternative design. The Court 
concluded that Morningstar requires such proof, holding: “Although Morningstar 
does not use the phrase ‘alternative design,’ a plaintiff in a design case, for all 
practical purposes, must identify an alternative design in order to establish the ‘state 
of the art.’” See ease, supra, (relying on Church and the Restatement (Third) of 
Torts: Products Liability § 2, Reporter’s Note (1998)). 
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W.Va. P.J.I. §400 PRoDucT LIABILITY — STRICT LIABILITY 


» § 412. Manufacturing Defect — Essential Factual Elements 
[Mame of plaintiff] claims that the [name of product] contained a 
manufacturing defect which injured [/zm/her]. A product contains a 
manufacturing defect if the product differs from the manufacturer’s design 
or specifications or from other typical units of the same product line. 
To establish this claim, [~ame of plaintiff] must prove all of the 
following: 


1. That [name of defendant| made the [name of product]; and 

2. That the [ame of product| contained a manufacturing defect when 
it left [name of defendant|’s possession; and 

3. That asa result of the defect, the [name of product| was not 
reasonably safe for its intended use; and 

4. That [name of plaintiff] was injured while using the [ame of 
product| in a reasonably foreseeable way; and 

5. That the [name of product|’s defect was a proximate cause of [name 


3 of plaintiff]’s injury. 


Notes and Sources 


Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 882-85, 253 S.E.2d 
666, 680-81 (1979). 
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W.Va. P.J.I. §400 PRopucT LIABILITY — STRICT LIABILITY 


§ 413. Manufacturing Defect Defined 

A product contains a manufacturing defect if the product differs from 
the manufacturer’s design or specifications or from other typical units of the 
same product line. 


Notes and Sources 


Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 884-85, 253 S.E.2d 
666, 681 (1979). 
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W.Va. P.J.I. §400 PRopucT LiaBILITY — STRICT LIABILITY 


§ 414. Warning— Failure to Warn— Essential Factual Elements 

[Mame of plaintiff] claims that the [name of product|’s warnings of 
potential [risks/side effects| were inadequate. 

In considering this claim, you are instructed that not all dangers 
require warnings. You must decide what a reasonably prudent manufacturer 
would have done in regard to the safety of the [name of product| at the time of 
its manufacture. To establish this claim, [name of plaintiff] must prove all of 
the following: 


1. That [ame of defendant] |manufactured/distributed/sold| the [name 
of product]; and 

2. That a use of the [name of product|, which was reasonably 
foreseeable to the manufacturer, involves a substantial danger that 
would not be readily recognized by the ordinary user of the [name of 
product|; and 

3. That the manufacturer failed to give adequate warnings of such 
danger; and 

4. That the manufacturer’s failure to provide adequate warnings was 


a proximate cause of | name of plaintiff]’s injuries. 


Notes and Sources 


Syl. Pts. 1-4, Hlosky v. Michelin Tire Corp., 172 W.Va. 435, 307 S.E.2d 603, 
(1983). 
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W.Va. P.J.I. §400 PRoDucT LIABILITY — STRICT LIABILITY 


§ 415. Warning — Causation 

[Name of defendant] may be liable for failure to warn only if a warning 
would have made a difference. [ame of plaintiff] must establish that the 
warning suggested by [him/her] would have caused [him/her] to act 
differently or otherwise change [/zs/her| behavior in a manner that would 
have avoided the injuries. If a warning by the manufacturer would not have 
prevented [name of plaintiff]’s injuries, then you may find in favor of [name of 
defendant}. 


Notes and Sources 


Tracy v. Cottrell, 206 W.Va. 363, 375, 524 S.E.2d 879, 891 (1999). 
Meade v. Parsley, 2010 WL 4909435, at *8 (S.D. W.Va. Nov. 24, 2010). 
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W.Va. P.J.I. §400 PRopucT LIABILITY — STRICT LIABILITY 


§ 416. Affirmative Defense— Comparative Fault of Plaintiff 

[Mame of defendanit| contends that [name of plaintiff\’s injury was 
[name of plaintiff|’s own fault. To succeed in this defense, [name of defendant] 
must prove by a greater weight of the evidence: 


1. That [name of plaintiff| misused the [name of product]; and 
2. That this misuse was a proximate cause of [ame of plaintiff’ s 
injury. 


If [name of defendant] proves that [name of plaintiff] misused the [name 
of product] and that this misuse was a proximate cause of [name of plaintiff|’s 
injuries, then you may find [ame of plaintiff] was completely or partially at 
fault. 


Notes and Sources 


Bradley v. Appalachian Power Co., 163 W.Va. 332, 342-44, 256 S.E.2d 879, 885- 
86 (1979). 

This instruction should be included in or followed by an instruction that 
explains the effect of comparative fault. Adkins ». Whitten, 171 W. Va. 106, 297 S.E.2d 
881 (1982). 

See, “Negligence, Comparative Negligence, and Proximate Cause” §§ 908 
and 909 for an instruction that can be modified to explain the effects of comparative 
fault. 

See, the 2015 legislative changes to comparative fault, joint and several 
liability, fault of multiple defendants and fault of non-parties discussed in “Notes and 
Sources” following the comparative negligence instruction in § 908 and assumption 
of risk instruction in § 909, The 2015 legislative changes are in W.Va. Code, §55-7- 
13a-d. 
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W.Va. P.J.I. §400 PRopucT LIABILITY — STRICT LIABILITY 


§ 417. Affirmative Defense—Product Misuse or Modification 

|Vame of defendant| claims that [name of plaintiff|’s injuries occurred 
because [name of plaintiff] misused the [name of product|. A [manufacturer/ 
distributor/ seller| is entitled to expect a normal use of its product. Misuse 
occurs when a product is used for a purpose that was not intended, 
reasonably anticipated, or expected by the product [manufacturer/ 
distributor/ seller|. 

You have heard testimony that [~ame of plaintiff] misused the [name of 
product|. If you conclude that [/zs/her| actions constituted product misuse, 
and that this misuse was a proximate cause of [/zs5/her| injuries, you may find 
that [name of plaintiff] was completely or partially at fault. 


Notes and Sources 


Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 889-90, 253 S.E.2d 
666, 683 (1979). 

Star Furniture Co. v. Pulaski Furniture Co.,171 W.Va. 79, 87, 297 S.E.2d 854, 
862 (1982). 

This instruction should be included in or followed by an instruction that 
explains the effect of comparative fault. Adkins v. Whitten, 171 W. Va. 106, 297 S.E.2d 
881 (1982). 


See, “Negligence, Comparative Negligence, and Proximate Cause” §§ 908 
and 909 for an instruction that can be modified to explain the effects of comparative 
fault. 

See, the 2015 legislative changes to comparative fault, joint and several 
lability, fault of multiple defendants and fault of non-parties discussed in “notes and 
sources” following the comparative negligence instruction in § 908 and assumption of 
risk instruction in § 909, The 2015 legislative changes are in W.Va. Code, §55-7- 
13a-d. 
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W.Va. P.J.I. §400 PRopucT LiaBILITY — STRICT LIABILITY 


§ 418. Affirmative Defense— Assumption of the Risk 

A person who exposes [/imself/herself] to a known risk may assume the 
risk of injury. If [name of plaintiff's injuries occurred because [he/she] had 
actual knowledge of a defective or dangerous condition, fully understood the 
risk involved, and voluntarily exposed [himself/herself] to that risk by 
continuing to use the [name of product], then you may find that [he/she] 
assumed the risk and find that [ame of plaintiff] was completely or partially 
at fault. 


Notes and Sources 


If this instruction is given it should be followed by an instruction that explains 
the effect of comparative fault. See, Adkins v. Whitten, 171 W.Va. 106, 297 S.E.2d 881 
(1982). In Syl. Pt. 3 of King v. Kayak Mfg. Co., 182 W.Va. 276, 387 S.E.2d 511 (1989), 
the Court stated: 


The defense of assumption of risk is available against a plaintiff 
in a product liability case where it is shown that the plaintiff had actual 
knowledge of the defective or dangerous condition, fully appreciated 
the risks involved, and continued to use the product. However, the 
plaintiffis not barred from recovery unless his degree of fault under 
assumption of risk equals or exceeds the combined fault of the other parties to 
the accident. 


See also, Morningstar v. Black & Decker Mfg. Co., 162 W.Va. 857, 890, 253 S.E.2d 666, 
683 (1979). 


A detailed assumption of the risk instruction explaining the effect of 
assumption of risk comparative fault is contained in Negligence, Comparative 
Negligence and Proximate Cause, § 909. 


See, the 2015 legislative changes to comparative fault, assumption of risk, 
joint and several liability, fault of multiple defendants and fault of non-parties 
discussed in ‘“‘notes and sources” following the assumption of risk instruction in § 
909. The 2015 legislative changes are in W.Va. Code, §55-7-13a-d. 
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W.Va. P.J.I. §400 PRopucT LIABILITY — STRICT LIABILITY 


§ 419. Affirmative Defense—Statute of Limitations 

[Mame of defendant] claims that the statute of limitations bars [name of 
plaintiff|’s defective product claim. A statute of limitations is a law that 
requires a lawsuit be filed within a certain period of time. If a plaintiff does 
not file [/zs/her| suit within the time prescribed, the suit is barred. 

In cases like this one, in which a person claims [he/she] suffered 
personal injuries because of a defective product and seeks to recover 
damages for those personal injuries, the limitations period for filing suit is 
two years. The two-year statute of limitations begins to run when [name of 
plaintiff] knows, or by the exercise of reasonable diligence, should have 
known: 


1. That [he/she] has been injured; and 

2. The identity of the entity who owed [name of plaintiff | a duty to 
act with due care, and who may have engaged in conduct that 
breached that duty; and 

3. That the conduct of that entity has a causal relation to the injury. 


[Mame of defendant] claims that [name of plaintiff|’s suit is barred 
because [name of plaintiff] knew, or by the exercise of reasonable care should 
have known, more than two years before bringing this suit on [date lawsuit 
was commenced], that [describe operative fact(s) triggering the statute of 
limitations}. 

If you find that [~ame of defendant| has proven by a greater weight of 
the evidence that [name of plaintiff| knew, or by the exercise of reasonable 
care should have known, more than two years before [date lawsuit was 
commenced], that [describe operative fact(s) triggering the statute of limitations], 
then [name of plaintiff|’s defective product claim is barred by the statute of 
limitations, and you must find for [ame of defendant}. 


Notes and Sources 


W.Va. Code § 55-2-12(b). 
Syl. Pt. 3, Dunn v. Rockwell, 225 W.Va. 43, 689 S.E.2d 255 (2009). 
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W.Va. P.J.I. §400 PRoDucT LIABILITY — STRICT LIABILITY 


§ 420. Affirmative Defense—Superseding and Intervening Cause 
[Mame of defendant] claims that [he/she] was not the proximate cause of 
[name of plaintiff|’s |injury/damage| because there was an intervening, 
negligent | act/omission| that caused the [injury/damage| of [name of plaintiff]. 
[Mame of defendant] is not responsible for [name of plaintiff|’s 
[enjury/damage| if it is proven, by the greater weight of the evidence, all of 
the following: 


1. That there was a new, independent negligent [act/omission| of 
[another party/person| that occurred after the conduct of |~ame of 
defendant); and 

2. That the new, independent negligent [act/omission| was a new, 
effective cause of the [2mjury/damage]; and 

3. That the new, independent negligent [act/omission|, operating 
independently of anything else, caused the injury. 


Notes and Sources 


Estate of Postlewait v. Ohio Valley Med. Ctr. Inc., 214 W. Va. 668, 591S.E.2d 226 
(2003). 

Sydenstricker v. Mohany, 217 W.Va. 552, 618 S.E.2d 561 (2005). 

Kodym v. Frazier, 186 W.Va. 221, 224-25, 412 S.E.2d 219, 222-23 (1991). 

Lester v. Rose, 147 W.Va. 575, 130 S.E.2d 80 (1963). 

See, Negligence, Comparative Negligence and Proximate Cause § 906 fora 
general instruction on intervening cause. 


















gem ith al mia 

(Revwin\a o sneer to Pagani eniiaty 
2'fnwimliq, Yo amat] te? edkeogess ton: ai | 7 
Yo lle gortetiive oat te idpew tateoty oi yd weveaq aa 


: - 
te [poinyven) Inagilyen insbosqolrth wor 5 aew Sted sel | | 
\o snus} lo toubues of tos bares tal fracenea ycrung valtown 4 . . eg 
' : ¢ i 
be ‘amd re 
Wn o Gaw (Horiawe\ea) Mrogtiyon webasqshai wor sd tod rae 
bus :foyanthn rds} sity Yo Sango syBosTiS 7 
entero fuotmuii won! tasgiigon iebdegehm won st iedy & | 
vuviat adr bseves ,stls goltiryae to ylnsbaeqobat 


assmod brie 293071 — 
ACS Ot TZ 108 20d 27 W eS oA S79 Aint, lke wel) ieee oie 
(£008), 
(2k) LO? bi SB Ore 024 VW OS ae oe ie 
(00s) PEALE OU OTA SST FRGEL IPP eV. W OBL aie oo oreo 
(eaeL) OF bS. SS O81 .2%e a W Te sa08.2 ansd 
tal LC & nett, oaeivord bas suosyilee Svat) sonsgilaet we. 
sete godess no sonoureni Imeaeg 


fi ? 





_ 





W.Va. P.J.I. §400 PRopucT LIABILITY — STRICT LIABILITY 


§ 421. Affirmative Defense— Design Defect— U.S. Government Contractor 
[ame of defendant] may not be held liable for design defects in the 
[name of product] if |he/she| proves all of the following: 


1. That [xame of defendant] contracted with the United States 
Government to provide the [name of product| for military use; and 

2. That the United States approved reasonably precise specifications 
for the [name of product]; and 

3. That the [name of product| conformed to those specifications; and 

4. That [name of defendant| warned the United States about the 
dangers in the use of the [name of product] that were known to 
[name of defendant] but not to the United States. 


Notes and Sources 


Boyle v. United Tecris. Corp., 487 U.S. 500, 512-13 (1988). 
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W.Va. P.J.I. §400 PRoDucT LIABILITY — STRICT LIABILITY 


§ 422. Affirmative Defense— Failure to Warn— U.S. Government Contractor 

[ame of defendant] may not be held liable for failure to warn about the 
dangers in the use of the [name of product| if |he/she| proves all of the 
following: 


1. That [name of defendant| contracted with the United States 
Government to provide the [ame of product] for military use; and 

2. That the United States imposed reasonably precise specifications 
on [name of defendant] regarding the provision of warnings for the 
[name of product]; and 

3. That the | name of product] conformed to those specifications 
regarding warnings; and 

4. That [name of defendant] warned the United States about the 
dangers in the use of the [ame of product| that were known to 
[name of defendant] but not to the United States. 


Notes and Sources 


Jowers v. Lincoln Elec. Co., 617 F.3d 346, 352 (5th Cir. 2010). 
Inve Joint E. & S. Dist. N.Y. Asbestos Litig., 897 F.2d 626, 630 (2d Cir. 1990). 
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W.Va. P.J.I. §400 PRopucT LIABILITY — STRICT LIABILITY 


§ 423. Affirmative Defense—Open and Obvious Dangers 

The law does not require a [manufacturer/ distributor/ seller| to warn a 
person of dangers that are plain, open, and obvious. If you determine from 
the evidence that the | manufacturer/distributor/seller| has proven that the risk 
of injury to [name of plaintiff] was such as would be apparent, widely known, 
and readily recognizable to an expected user of the [name of product|, then a 
warning was not required and you may find [name of defendant] is not liable 


based on a failure to warn adequately. 


Notes and Sources 


There is no W.Va. Supreme Court product liability case discussing the 
affirmative defense of an open and obvious danger. This instruction is based on 
Wilson v. Brown & Williamson Tobacco Corp., 968 F. Supp. 296, 300-01 (S.D. W.Va. 
1997). The reporter felt it was important to include an open and obvious affirmative 
defense instruction based upon the Wilson case to make trial courts aware that there is 
case law supporting this type instruction. 


26 














w erseve oF (allen wot 
meth sdiemsteb 10% | 
Avis ach) york ov alld ste | oli Jad 99 
wont visbiw:, nmeqqe ad blvow re slowe exw [Henialge wn nt] of 


3 rol) .[toalvong \p-smenie) sul Yer oan’ beiosqts sim sie igOOe by b aa | 
sidail 7On ai | ee a symn] han vent OY bra " 4 mite oa | oe 


viotaapsbe oe ‘ote 


‘ae 


oy yeunten cath gaidevtitided rouhiw, sO segue 2V.W ape wir S a 
no baal a HO Sittepe ais - tyguel svoredo bas asqo 4 lo obastab 5 

ni. O02) 10005 def -qqu?. Jed? tw oopdtl neue Sy 

ro EDI Phi PTL Lite ‘bry ge if » Shadi G ETOgitu new ibs vibes ae 

2) ous? fed awe erniajen silage oy see 1 sail oily Hy bend noituteat 





W.Va. P.J.1. §400 PRoDucT LIABILITY — NEGLIGENCE 
Negligence 


§ 424 Essential Factual Elements 

[Mame of plaintiff|’s [first/second| theory of recovery is that [he/she] 
was injured because of [name of defendant|’s negligence. To find that [name of 
plaintiff] is entitled to recover under this cause of action, [name of plaintzff] 
must prove by a greater weight of the evidence: 


1. That [name of defendant] |manufactured/distributed/sold| the [name 
of product|; and 

2. That [ame of defendant] was negligent in | manufacturing/ 
distributing/selling| the |name of product]; and 

3. That [name of plaintiff] was injured; and 

4. That [name of defendant]’s negligence proximately caused [name of 
plaintiff's injury. 


Notes and Sources 


Yost v. Fuscaldo, 185 W.Va. 493, 497-98, 408 S.E.2d 72, 76-77 (1991). 
Webb v. Brown & Williamson Tobacco Co., 121 W.Va. 115, 2 S.E.2d 898, 899 
(1939). 
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W.Va. P.J.I. §400 PRobucT LIABILITY — NEGLIGENCE 


§ 425. Basic Standard of Care 

Negligence is the failure to use reasonable care. A [manufacturer/ 
distributor/seller| is negligent if [he/she/zt| fails to use the amount of care in 
[designing/manufacturing/warning about] the product that a reasonably careful 
[ manufacturer/distributor/seller| would use in similar circumstances to avoid 
exposing others to a foreseeable risk of harm. 

In determining whether [ame of defendant| used reasonable care, you 
should balance what [name of defendant] knew or should have known about 
the likelihood and seriousness of potential harm from the product against the 


burden of taking safety measures to reduce or avoid the harm. 
Notes and Sources 


Strahin vy. Cleavenger, 216 W.Va. 175, 183, 603 S.E.2d 197, 205 (2004). 
Honaker v. Mahon, 210 W.Va. 53, 58, 552 S.E.2d 788, 793 (2001). 
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W.Va. P.J.I. §400 PRobucT LIABILITY — NEGLIGENCE 


§ 426. Manufacturer or Distributor — Duty to Warn— Essential Factual Elements 

[Mame of plaintiff] claims that [name of defendant| was negligent by not 
using reasonable care [to warn/instruct| about the [name of product|’s 
dangerous condition or about facts that make the [ame of product] likely to 
be dangerous. To establish this claim, [name of plaintiff] must prove by the 
greater weight of the evidence all of the following: 


1. That [name of defendant] |manufactured/distributed/sold] the [name 
of product|; and 

2. That [name of defendant| knew or reasonably should have known 
that the [~ame of product] was dangerous or was likely to be 
dangerous if used in a reasonably foreseeable manner; and 

3. That [xame of defendant| knew or reasonably should have known 
that users would not realize the danger; and 

4. That [ame of defendant] failed to warn adequately of the danger or 
instruct on the safe use of the [~ame of product|; and 

5. That a reasonable [manufacturer/distributor/seller| under the same 
or similar circumstances would have warned of the danger or 
instructed on the safe use of the [ame of product]; and 

6. That [name of plaintiff] was injured; and 

7. That [name of defendant\’s failure to [warn/instruct| was a 


proximate cause of | ame of platntiff]’s injury. 


Notes and Sources 


Wilkinson v. Duff, 212 W.Va. 725, 730-31, 575 S.E.2d 335, 340-41 (2002). 
Tlosky v. Michelin Tire Corp., 172 W.Va. 435, 441-42, 307 S.E.2d 603, 609-10 
(1983). 
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W.Va. P.J.I. §400 PRoDucT LIABILITY — WARRANTIES 


§ 427. Prima Facie Negligence 

If you find that [name of defendant] violated one or more state or 
federal laws or regulations relating to the [name of product|, then the evidence 
of such violation raises a presumption of negligence. 

The presumption of negligence may be rebutted or overcome by 
showing that [ame of defendant], in violating the law or regulation, did what 
might reasonably have been expected of a [person/entity| of ordinary 
prudence, acting under the same or similar circumstances, who wanted to 


comply with the law. 


Notes and Sources 


Syl. Pts. 2 & 3, Waugh v. Traxler, 186 W.Va. 355, 412 S.E.2d 756 (1991). 
Kizer v. Harper, 211 W.Va. 47, 49, 561 S.E.2d 368, 370 (2001). 
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W.Va. P.J.I. §400 PRoDucT LIABILITY — WARRANTIES 


§ 428. Res Ipsa Loquitor 

You may infer that the harm suffered by [ame of plaintiff] was caused 
by the negligence of [name of defendant] if you find by a greater weight of the 
evidence all of the following: 


1. That the event that caused [name of plaintiff|’s harm ordinarily 
would not have occurred unless someone was negligent; and 

2. The defendant’s negligence is the only conclusion that can be 
reasonably and legitimately drawn from the evidence; and 

3. That the evidence eliminates other causes of |name of plaintiff|’s 
harm, including the conduct of [name of plaintiff or any other 
person(s); and 

4. That the indicated negligence is within the scope of [name of 
defendant|’s duty to [name of plaintiff]. 


If you find from a greater weight of the evidence that all four of these 
factors were proven then you may find that [mame of defendant] was 
negligent. 


Notes and Sources 


Syl. Pt. 4, Foster v. City of Keyser, 202 W. Va. 1, 501 S.E.2d 165 (1997). 

Kyle ». Dana Transport, Inc., 220 W. Va. 714, 649 S.E. 2d 287 (2007). 

Dickens v. Sahley Realty Co., 233 W. Va. 150, 756 S.E.2d 484 (2014). (Res [psa 
Loquttur only applies in cases where the defendant’s negligence is the only inference 
that can be reasonably and legitimately drawn from the circumstances). 

See, § 911 of Negligence, Comparative Negligence and Proximate 


Cause for a pattern Res [psa Loguttor instruction. 
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W.Va. P.J.I. §400 PRoDucT LIABILITY — WARRANTIES 


Warranties 


§ 429. Express Warranty — Essential Factual Elements 

[Mame of plaintiff] claims that [he/she/it] was injured by [name of 
product| because [name of defendant] represented that the [name of product] 
[¢nsert description of alleged express warranty, e.g., “was safe” |, but the [name of 
product] was not as represented. To establish this claim, [name of plaintiff] 
must prove all of the following: 


1. That [name of plaintiff] [purchased the product/ was a member or guest 
of the purchaser’s family or household, tf reasonable to expect that such 
person may use, consume or be affected by the product|; and 

2. That [name of defendant] (insert one or more of the following): 
[made a statement of fact/promise]| to [name of plaintiff/purchaser of 
the product] that the |name of product| |insert description of alleged 
express warranty]; or [gave name of plaintiff /purchaser of the product| 
a description of the [ame of product]; or | gave name of plaintiff 
/purchaser of the product| a sample or model of the [xame of product]; 
and 

3. That the [name of product| (insert one or more of the following): 
[did not perform as stated/promtsed]; or | did not meet the quality of the 
description/sample/model|; and 

4. That [name of plaintiff] was injured; and 

5. That the failure of the [name of product] to be as represented was a 


substantial factor in causing [name of plaintiff's injury. 


Formal words such as “warranty” or “guarantee” are not required to 
create an express warranty. It is also not necessary for [name of defendant| 
specifically to have intended to create a warranty. However, a warranty is 
not created if [name of defendant] simply stated the value of the goods or only 
gave | his/her] opinion of or recommendation regarding the goods. 

Notes and Sources 


W.Va. Code § 46-2-313 
W.Va. Code § 46-2-318 
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W.Va. P.J.I. §400 PRoDucT LIABILITY — WARRANTIES 


§ 430. Implied Warranty of Merchantability — Essential Factual Elements 

[Mame of plaintiff] claims that [he/she] was injured by the [name of 
product] because the product did not have the quality that a buyer would 
expect. To establish this claim, [name of plaintiff] must prove all of the 
following: 


1. [Name of plaintiff] |purchased the product/ was a member or guest of 
the purchaser’s family or household, tf reasonable to expect that such 
person may use, consume or be affected by the product|; and 

2. That, at the time of purchase, [ame of defendant] was in the 
business of selling these goods or by [/zs /her/its| occupation held 
[himself/herself/itself| out as having special knowledge or skill 
regarding these goods; and 

3. That the [name of product] (insert one or more of the following):|was 
not of the same quality as those generally acceptable in the trade/was not 
fit for the ordinary purposes for which such goods are used/did not 
conform to the quality established by the parties’ prior dealings or by 
usage of trade/other grounds as set forth in W. Va. Code, 46-2-314(2)]; 
and 

4. That [name of plaintiff] was injured; and 

5. That the failure of the [zame of product| to have the expected 
quality was a substantial factor in causing [name of plaintiff|’s 


injury. 


Notes and Sources 


W.Va. Code § 46-2-314. 
W.Va. Code § 46-2-318. 


3S 







pe, ft pe a 


uw ivtenenel!I re to Waar 
we see) ort! yd binakal age ape wes 20th nist iv ml 
bluow coved # teh yeep scored tor bib tout ae oat 
oft lo Ie qvener teutee [iissialg to swnest) criss ee in mee 
nes 


















‘i VOOM V0 earn pa Waiter tat woratrg] (RQ 
Aaa Wh m Lvs babii ts blolyaiok 1G nh CaO 

> il eho, “i qo tetvaihs 1A tec Sule Wee SHORING a9 

on) " Qow [wks jo sien, osndegnq 10 omit add ieodT s iy - 


as 
bled mors Guao0 i a hal’, vas | ; 14a Hoy guorls gnillse Io azoniand : 
lita eapolwond laivoqe univer ae Tue sett Qorvad sos] 
bimm jxbooy seorli galbraget . 
taanlt ]s (yrevataved lt Yo. evcute to onte ehette) [Mona Yip savany| of) isd T sn 
To wv Slav a8) ne letting vihoversg S208) 2p lilo sitting SANG 208 
port Wale fuwens at, dhowy done avery a@lewendoaad Cracibiia Sit soi 
wre SAVGt Veine.  Zaread 904 Yo hones Cina Mh Ot HET 
AW YE-S-ae 01 SK ce yaG) Sar ay thenateng “rato pian Yo aia : 


"=e 


= 
os 


_ 
= 
= 


a 


= s -, — 


—— 


bne : . 

as bop any PAienkg'\e saa] td Te 

ieiay gt ant ovat o7 (Sykoutw was) adi to sth odtaatt +2 
e'fTarnals mont yoreusout woseel qanetiedees sew pileup 


bLE-f-8) aes Per 
patil dice ii 
e sie 


ma 7 | 
ow, _* 


W.Va. P.J.I. §400 PRopucT LIABILITY — WARRANTIES 


§ 431. Implied Warranty of Fitness for a Particular Purpose — Essential Factual 
Elements 


[Name of plaintiff] claims that [he/she] was injured by the [name of 
product| because the [name of product] was not suitable for [name of plaintiff's 
intended purpose. To establish this claim, [name of plaintiff] must prove all of 
the following: 


1. That [name of plaintiff] [purchased the product/was a member or guest 
of the purchaser ’s family or household, tf reasonable to expect that such 
person may use, consume or be affected by the product]; and 

2. That, at the time of purchase, [name of defendant| knew or had 
reason to know that [name of plaintiff/purchaser of the product] 
intended to use the product for a particular purpose; and 

3. That, at the time of purchase, [name of defendant] knew or had 
reason to know that [name of plaintiff/purchaser of the product| was 
relying on [name of defendant|’s skill and judgment to select or 
furnish a product that was suitable for the particular purpose; and 

4. That [name of plaintiff{/purchaser of the product] justifiably relied on 
[name of defendant|’s skill and judgment; and 

5. That the [xame of product] was not suitable for the particular 
purpose; and 

6. That [name of plaintiff] was injured; and 

7. That the failure of the [xame of product] to be suitable was a 


substantial factor in causing [ame of platntiff]’s injury. 


Notes and Sources 


W.Va. Code § 46-2-315. 
W.Va. Code § 46-2-318. 
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W.Va. P.J.I. §400 PRopuctT LIABILITY — WARRANTIES 


§ 432. Affirmative Defense to Express Warranty — Not Basis of Bargain 

[Name of defendant] is not responsible for any injury to [name of 
plaintiff] if |name of defendant] proves that [hzs/her/its| [statement/ 
description/sample/model/other| was not a basis of the bargain between [name 
of plaintiff] and |name of defendant] or between | the purchaser of the product| 
and [name of defendant]. “Basis of bargain” means the foundation or main 
part of an agreement or deal. 

The [statement/description/sample/model/other| is presumed to be a 
basis of the bargain or agreement. To overcome this presumption, [name of 
defendant| must prove that the resulting bargain or deal was not based on the 
[description/sample/model/other |. 

If [name of defendant| proves that [name of plaintiff/purchaser of the 
product| had actual acknowledge of the true condition of the [name of product] 
before agreeing to buy, the resulting bargain was not based on the 
[ statement/description/sample/model/other |. 


Notes and Sources 


W.Va. Code § 46-2-313. 
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W.Va. P.J.I. §400 PRopucT LIABILITY — WARRANTIES 


§ 433. Affirmative Defense — Exclusion or Modification of Express Warranty 

[Name of defendant] claims that [he/she/:t] is not responsible for any 
injury to [name of plaintiff] because [name of defendant|, by words or conduct, 
limited [/zs/her/its| representations regarding the [name of product]. To 
succeed on this claim, [ame of defendant] must prove that [he/she/:t] clearly 
limited the representations regarding [msert alleged limited warranty, e.g., 
“warranty expires 30 days from purchase’. 


Notes and Sources 


W.Va. Code § 46-2-316. 

See, Appalachian Leasing, Inc. v. Mack Trucks, Inc. and Worldwide Equipment, 
Inc., 234 W.Va. 334, 765 S.E.2d 223 (2014), for a discussion of the exclusion 
(disclaimer) of warranties. 

If an express warranty fails of its essential purpose the buyer may pursue the 
remedies and damages provided in Article 2 of the West Virginia Uniform 
Commercial Code. See, Appalachian Leasing, supra. 

If the lawsuit is brought under W.Va. Code § 46A-6A101 (1984) et seq., entitled 
“Consumer Protection - New Motor Vehicle Warranties,” any exclusion, 
modification, or attempt to limit express or implied warranties may be void. See, 
W.Va. Code, § 46-6A-107. 

See, Appalachian Leasing, supra, for an express warranty that limits the buyer’s 
remedies to repair or replacement of parts found to be defective. 
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W.Va. P.J.I. §400 PRopucT LIABILITY — WARRANTIES 


§ 434. Affirmative Defense— Exclusion of Implied Warranties 

[Name of defendant] claims that [he/she/it] is not responsible for any 
injury to [name of plaintiff] because [name of defendant] eliminated any 
implied representations relating to [the quality that a buyer would expect from 
the product/the product’s fitness for a particular purpose]. To succeed on this 
claim, [name of defendant] must prove one or more of the following: 

(Insert one or more of the following): 


1. That the sale of the [name of product] included notification or 


” “as is,” or other language 


warning words such as “with all faults, 
that would have made a buyer aware that the [name of product] was 
being sold without any guarantees; and/or 

2. That, before entering into the contract, [name of plaintiff/purchaser 
of the product] examined the /product/sample/model] as fully as 
desired and that a complete examination would have revealed the 
[name of product|’s deficiency; and/or 

3. That [name of plaintiff or the purchaser of the product| refused, after a 
demand by [name of defendant], to examine the 
[product/sample/model| and that such examination would have 
revealed the [product/sample/model|’s deficiency; and/or 

4. That the parties’ prior dealings, course of performance, or usage of 


trade had eliminated any implied representations. 


Notes and Sources 


W.Va. Code § 46-2-316. 

See, Appalachian Leasing, Inc. vy. Mack Trucks, Inc., and Worldnide Equipment, 
Inc., 234 W.Va. 334, 765 S.E.2d 223 (2014), for a discussion of the exclusion 
(disclaimer) of warranties. 

If an express warranty fails of its essential purpose the buyer may pursue the 
remedies and damages provided in Article 2 of the West Virginia Uniform 
Commercial Code. See, Appalachian Leasing, supra. 

If the lawsuit is brought under W.Va. Code § 46A-6A101 (1984) et seq., entitled 
“Consumer Protection - New Motor Vehicle Warranties,” any exclusion, 
modification, or attempt to limit express or implied warranties may be void. See, 
W.Va. Code, § 46-6A-107. 
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W.Va. P.J.I. §400 PRopucT LIABILITY — WARRANTIES 


. See, Appalachian Leasing, supra, for an express warranty that limits the buyer’s 
») remedies to repair or replacement of parts found to be defective. 
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W.Va. P.J.I. § 500 Medical Negligence 


WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
SECTION 500 — MEDICAL NEGLIGENCE 


TABLE OF CONTENTS 
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W.Va. P.J.I. §500 MEDICAL NEGLIGENCE 


§ 501. Role of Jury 

This is a medical professional liability lawsuit. Your job as jurors is to 
decide whether [name of defendant], a [insert type of health care provider], is 
responsible under West Virginia law for causing the [¢”jury/death| of [name of 
plaintiff{/decedent\. 
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W.Va. P.J.I. §500 MEDICAL NEGLIGENCE 


§ 502. Standard of Care 

In arriving at your verdict, you must decide whether [name of 
defendant] failed to meet the standard of care expected of a [znsert type of 
health care provider] related to the medical issues presented in this case. 

The standard of care that [name of defendant| was required to exercise 
is the degree of care, skill, and learning that would be provided by a 
reasonable and prudent [usert type of health care provider| in the same or 
similar circumstances. 

To determine the standard of care and any breach of the standard of 
care by a [znsert type of health care provider], the testimony of expert witnesses 
is required. 

The standard of care is a reasonable standard. While [7nsert type of 
health care providers] are not held to the highest level of medical care, and are 
not required to guarantee or to achieve good results, they are required to 
comply with reasonable standards within the medical community. 

In determining whether there was a breach of the standard of care, you 
must judge [ame of defendant] based on the information available at the time. 
You cannot use hindsight or information not available at the time. 

After weighing the evidence, you are to decide whether [name of 
defendant| failed to exercise the degree of care, skill, and learning that would 
be provided by a reasonable and prudent [7znsert type of health care provider| in 
the same or similar circumstances. 


Notes and Sources 


This instruction combines the legal concept of standard of care into a single 
instruction and includes the statutory definition, the concept of reasonableness not 
being the highest level of care, the need to rely on experts, and the need to determine 
a breach. 

Standard of care and breach defined: W.Va. Code § 55-7B-4. Pleasants v. 
Alliance Corp., 209 W.Va. 39, 543 S.E.2d 320 (2000) (statute “define|s] the necessary 
elements for proving a medical malpractice cause of action[.]”’). 

Expert testimony required: W.Va. Code § 55-7B-7. Farley v. Meadows, 185 
W.Va. 48, 404 S.E.2d 537 (1991); Roberts v. Gale, 149 W.Va. 166, 139 S.E.2d 272 
(1964). 
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W.VA. P.J.I. §500 MEDICAL NEGLIGENCE 


Reasonable probability: W.Va. Code § 55-7B-7(a) (“Expert testimony may 
only be admitted in evidence if the foundation therefore is first laid establishing 
that . . . the opinion can be testified to with reasonable medical probability[.]”’). 
See, Hovermale v. Berkeley Springs Moose Lodge No. 1483, 165 W.Va. 689, 271 S.E.2d 
335 (1980). 

Health care providers not held to highest level of care: Bellomy v. U.S., 888 
F. Supp. 760, 765 (S.D. W.Va. 1995) (A “physician is not bound to provide the patient 
with the highest degree of care possible...”) citing Schroeder v. Adkins, 149 W.Va. 
400, 141 S.E.2d 352 (1965) (“A [physician] is not required to exercise the highest 
degree of skill and diligence possible in the treatment of an injury or disease, unless he 
has by special contract agreed to do so.””). See also, Vaughan v. Memorial Hospital, 100 
W.Va. 290, 130 S.E. 481 (1925) (“The mere fact a patient is not cured by the 
physician's treatment does not establish or raise a presumption of negligence.”’); 
Maxwell vy. Howell, 114 W.Va. 771, 174 S.E. 553 (1934). 

Pattern Expert Witness instructions are contained in Evidence & Witnesses, 
Section 1307 and 1308. 
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W.Va. P.J.I. §500 MEDICAL NEGLIGENCE 


§ 503. Causation 

If you decide that [name of defendant|’s [type of medical 
treatment/procedure| fell below the standard of care, you must next decide 
whether |name of defendant]’s [type of medical treatment/procedure| was a 
proximate cause of the [zmjury/death] of [name of plaintiff/decedent|. ‘To 
establish that the [zjury/death] was a proximate cause of the breach of the 
standard of care, [name of plaintiff] must prove, by the greater weight of the 
evidence, that the [¢mjury/death] would not have occurred if [name of 
defendant|’s [type of medical treatment/procedure| had not fallen below the 


standard of care. 


Notes and Sources 


W.Va. Code § 55-7B-3(a) (2003) “‘codified common law requirements for 
establishing medical malpractice.” Sexton ». Grieco, 216 W.Va. 714, 613 S.E. 2d 81 
(2005). The plaintiff must prove the defendant’s breach was the proximate cause of 
plaintiffs injury or the decedent’s death. /d. at 716. Mays v. Chang, 213 W.Va. 220, 
579 S.E.2d 561 (2003) (“The phrase ‘a proximate cause’ in W.Va. Code, 55-7B-3 
‘must be understood to be that cause which in actual sequence, unbroken by any 
independent cause, produced the wrong complained of, without which the wrong 
would not have occurred[.]|’”’). 

Expert witnesses must establish the causal relationship testimony by 
reasonable probability. W.Va. Code § 55-7B-7; Hovermale v. Berkeley Springs Moose 
Lodge, 165 W.Va. 689, 271 S.E.2d 335 (1980). 

In cases where the negligence of several parties resulted in [zmjury/death| to the 
plaintiff, or where an alternate cause is proposed, an instruction will have to be 
customized by the circuit judge. For pattern instructions on concurrent negligence 
and combined proximate cause, see Negligence, Comparative Negligence and 
Proximate Cause, Sections 903, 904 and 907. 
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W.Va. P.J.I. §500 MEDICAL NEGLIGENCE 


§ 504. Loss of a Chance 

Sometimes the cause of a patient’s [2mjury/death| can be defined by the 
loss of a chance of [recovery/survival]. Where a [insert type of health care 
provider|’s breach of the standard of care increased the risk of harm to the 
patient and the increased risk was a substantial factor in bringing about the 
[¢njury/death|, you may find causation. 

Therefore, if you find that [name of plaintzff| established, by the greater 
weight of the evidence, that [name of defendant|’s breach of the standard of 
care resulted in the loss of more than a twenty-five percent chance that 
[name of plaintiff] |would have had an improved recovery/would have survived], 
then you may find there was causation. If you believe that the failure to 
follow the standard of care resulted in a twenty-five percent or less chance of 
[name of plaintiff|’s [improved recovery/survival|, then you should not find 
causation. 


Notes and Sources 


W.Va. Code § 55-7B-3(b). See, Davis v. U.S., 2011 WL 7053630 (S.D. W.Va. 
2011) (Under W.Va. Code § 55-7B-3(b), “the substantial factor concept now has a 
statistical minimum standard of proof.”); Thornton v. Charleston Area Medical Center, 
172 W.Va. 360, 305 S.E.2d 316 (1983). 
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W.Va. P.J.I. §500 MEDICAL NEGLIGENCE 


§ 505. Multiple Methods of Treatment 

Sometimes the standard of care for treating a patient involves 
consideration of different methods of diagnosis or treatment that are widely 
and generally recognized within the medical community. A [znsert type of 
health care provider| must use [Azs/her| professional judgment in choosing 
what [he/she] believes to be the most effective [treatment/diagnosis| option in 
a given situation. Just because a [¢nsert type of health care provider| chooses 
one recognized method of | treatment/diagnosis| instead of another does not 
mean [he/she] breached the standard of care. When there is more than one 
recognized method of [treatment/diagnosis| used by [znsert type of health care 
provider|, a reasonable and prudent [znsert type of health care provider] may 
select one of the recognized options of | treatment/diagnosis|. 

However, a [2nsert type of health care provider| who uses a widely and 
generally recognized method of treatment or diagnosis must utilize the 
method with the degree of care, skill and learning that would be provided by 
a reasonable and prudent [znsert type of health care provider| in the same or 
similar circumstances. 


Notes and Sources 


Yates v. West Virginia University Hospitals, 209 W.Va. 487, 549 S.E.2d 681 
(2001). 
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W.VA. P.J.I. §500 MEDICAL NEGLIGENCE 


§ 506. Informed Consent 

To provide treatment to a patient, a physician is required to obtain the 
patient’s “informed consent.” A patient has the right to make an informed 
decision regarding [hzs/her] medical treatment. A physician must provide 
information regarding the risks and benefits of the [type of medical 
treatment/procedure|, the risks and benefits of alternative treatment choices, 
and the consequences of receiving no medical treatment at all. A physician 
has the duty to explain these options to a patient and to obtain the patient’s 
informed consent before beginning [type of medical treatment/procedure| based 
on the individual needs of the patient. 

When you evaluate the options for treatment, you must be guided by 
expert testimony. However, in deciding whether there was informed 
consent, you must decide whether a reasonable person in the patient's 
position would have withheld consent to the [type of medical 
treatment/procedure| had all the material risks been disclosed. 

You may find a causal relationship between the [znsert type of health 
care provider|’s failure to disclose information and [name of plaintiff]’s 
[2ajury/death| if a reasonable person in [name of plaintiff|’s position would 
have refused to consent to the [type of medical treatment/procedure| had the 
risks been properly disclosed. 


Notes and Sources 


Patient-need standard: Cross v. Trapp, 170 W.Va. 459, 294 S.E.2d 446 (1982). 

Requirement of expert testimony: Cline v. Kresa-Reahl, 229 W.Va. 203, 728 
S.E.2d 87 (2012). 

Causation: Adams v. El-Bash, 175 W.Va. 781, 338 S.E.2d 381 (1985). 
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W.Va. P.J.I. §500 MEDICAL NEGLIGENCE 


§ 507. Equal Ground 

The parties stand on equal ground. You should not presume fault by 
[name of defendant] because [name of plaintiff] had an injury or filed suit. 
There is also no presumption that [ame of defendant] was not at fault. Your 
decision should be based only on the evidence presented in this courtroom 


and the law I gave you in these instructions. 
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W.VA. P.J.I. §500 MEDICAL NEGLIGENCE 


§ 508. Distinguishing between “Medical” and ““Non-Medical” Claims against 
Health Care Providers. 


Notes and Sources 


No pattern instructions have been drafted on this issue. The W.Va. Medical 
Professional Liability Act, W.Va. Code § 55-7B-1, et seg, applies only to claims for the 
death or injury of a patient as a result of health care services rendered, or that should 
have been rendered, by a health care provider or health care facility. Syl. Pt. 3, Boggs 
». Camden-Clark Memorial Hospital Corp., 216 W.Va. 656, 609 S.E.2d 917 (2004). It 
does not apply to claims against a health care provider that do not involve health care 
services rendered or which should have been rendered. 

In Syl. Pt. 3, Manor Care v, Douglas, 234 W.Va. 57, 763 S.E.2d 73 (2014), the 
Court held that the determination of whether a particular cause of action is governed 
by the W.Va. Medical Professional Liability Act is a legal question to be decided by the 
trial court. 

Senate Bill 6, enacted in 2015, expanded the definitions of “health care,” 
W.Va. Code § 55-7B-2(b); “health care facility,” zd. at § 55-7B-2(f); “health care 
provider,” 7d. at § 55-7B-2(g); “medical professional liability,” zd. at § 55-7B-2(i); and 
added a new definition of “related entity.” /d. at § 55-7B-2(h). 

In Minntich ». Medexpress Urgent Care, Inc., 238 W.Va. 533, 796 S.E.2d 642 
(2017), a patient fell getting on the examining table. The court found the fall involved 
health care services and was subject to the MPLA. 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. § 600 Motor Vehicles 


WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
SECTION 600 —MoTOR VEHICLES 
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INSTRUCTIONS ON NEGLIGENCE, COMPARATIVE NEGLIGENCE, 
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W.Va. P.J.I. § 600 MoToR VEHICLES 
Agency, Family Purpose, and Vicarious Liability 


§ 601. Employer’s Liability for Employee’s Negligence 

An employer is liable for all damages proximately caused by the 
negligence of an employee who is acting within the scope of [hés/her| 
employment. 

An employee is acting within the scope of employment if: 


1. The employee is performing an act specifically or impliedly 
directed by the employer; or 

2. The employee’s act can fairly and reasonably be regarded as an 
ordinary and natural result of acts authorized by the employer. 


In order to recover against the employer [name of defendant], [name of 
plaintiff] must prove, by the greater weight of the evidence, the following: 


1. [ame of employee| was an employee of [name of defendant]; and 

2. [Name of employee| was negligent while acting within the scope of 
[his/her] employment; and 

3. [ame of employee|’s negligence was the proximate cause of the 
injury to [ame of plaintiff]. 


Notes and Sources 


Courtless v. Jolliffe, 203 W.Va. 258, 507 S.E.2d 136 (1998). 

Courtless discusses the “going and coming to work” rule and the special errand 
exception to this rule. 

Scope of employment is a relative term and requires that the surrounding 
circumstances be considered. Griffin v. George Transfer & Rigging, Inc., 157 W.Va. 
316, 326, 201 S.E.2d 281, 288 (1973). 

An agent or employee is still personally responsible for their own torts and 
liability is independent of an agency or employee relationship. Syl. Pt. 3, Musgrave v. 
Hickory Inn, Inc., 168 W.Va. 65, 281 S.E.2d 499 (1981). 

Generally, evidence of a driver’s past driving record is inadmissible to establish 
negligence or lack of negligence. Phillips ». Stear, 236 W.Va. 702, 783 S.E.2d 567 
(2016). There is an exception in negligent entrustment cases. (See § 617). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. §600 Motor VEHICLES— AGENCY, FAMILY PURPOSE, AND 
VICARIOUS LIABILITY 


§ 602. Presumption that the driver is the agent of the vehicle’s owner 

If you find that [ame of defendant| owned the vehicle driven by [name 
of driver| then there is a presumption that [ame of driver| was driving the 
vehicle as the agent of [name of defendant| and was operating it on behalf of 
[name of defendant}. 

[Mame of defendant| may disprove this presumption by presenting 
evidence that satisfies you that [~ame of driver] was not driving the vehicle [2 
service of the defendant or on the defendants account/within the scope of his/her 
authority|. 

If you find that [name of driver| was not driving the vehicle [zn service of 
the defendant or on the defendant’s account/within the scope of his/her authority] 
then you may find for [~ame of defendant}. 


Notes and Sources 


Laslo v. Griffith, 143 W.Va. 469, 477-478, 102 S.E.2d 894, 899 (1958). 
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W.Va. P.J.I. §600 Motor VEHICLES— AGENCY, FAMILY PURPOSE, AND 
VICARIOUS LIABILITY 


§ 603. Liability of Corporation for Acts of Employee, Agent, or Officer 

A corporation acts by and through its officers, agents, and employees. 
If you find that an [officer/employee/agent| of [name of defendant| was 
negligent while performing [/zs/her| duties, then [ame of defendant] is 
responsible for these negligent acts. 


Notes and Sources 


Wait v. Homestead Bldg. Assn., 76 W.Va. 431, 85 S.E. 637 (1915); 

Syl. Pt. 3, Cumberland Co-op. Bakeries v. Lawson, 91 W.Va. 245, 112 S.E. 568 
(1922); 

Musgrave v. Hickory Inn, Inc., 168 W.Va. 65, 281S.E. 2d 499 (1981). 
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W.Va. P.J.I. §600 MoToR VEHICLES— AGENCY, FAMILY PURPOSE, AND 
VICARIOUS LIABILITY 
§ 604. Agency 

An agent is one who acts on behalf of another and is subject to some 
degree of their control in performing the activity. If you find that [name of 
driver| was acting for [name of defendant] and was subject to some degree of 
[name of defendant|’s control in performing the assigned task, then [name of 
driver| was an agent of [name of defendant]. 


Notes and Sources 

Barath yv. Performance Trucking Co., Inc., 188 W.Va. 367, 424 S.E.2d 602 
(1992); 

Teter v. Old Colony Co., 190 W.Va. 711, 441 S.E.2d 728 (1994). 
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W.Va. P.J.I. §600 MoToR VEHICLES— AGENCY, FAMILY PURPOSE, AND 
VICARIOUS LIABILITY 
§ 605. Family Purpose Doctrine 

When the owner of a motor vehicle owns and maintains a motor 
vehicle for [hzs/her] family’s comfort, convenience, pleasure, entertainment, 
or recreation, then any family member who uses the vehicle for one or more 
of these purposes is considered by law to be the owner’s agent. If the family 
member operates the vehicle in a negligent manner, the owner is responsible 


for the family member’s negligent acts. 


Notes and Sources 


Aggleson v. Kendall, 92 W.Va. 138, 114 S.E. 454 (1922); 
Freeland v. Freeland, 152 W.Va. 332, 162 S.E.2d 922 (1968). 
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W.Va. P.J.I. §600 MoTorR VEHICLES — LIABILITY OF PASSENGER FOR ACTS OF 
DRIVER 


Liability of Passenger for Acts of Driver 


§ 606. Passenger Liability for Injuries Caused by Driver Intoxication 

[ame of passenger] may be found liable for injuries to [name of 
plaintiff] caused by the intoxication of the driver of the vehicle in which 
[he/she] was riding, if it was proven by the greater weight of the evidence 
that: 


1. The driver was operating the vehicle while under the influence of 
[alcohol/drugs| which proximately caused the accident producing 
[name of plaintiff|’s injuries; and 

2. The passenger’s conduct substantially encouraged or assisted in 
the driver’s [alcohol/drug] impairment. 


Notes and Sources 


Price v. Halstead, 177 W.Va. 592, 355 S.E. 2d 380 (1987); 
Anderson v. Moulder, 183 W.Va. 77, 394 S.E. 2d 61 (1990); 
Wheeler v. Murphy, 192 W.Va. 325, 452 S.E.2d 416 (1994). 
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W.Va. P.J.I. §600 Motor VEHICLES — LIABILITY OF PASSENGER FOR ACTS OF 
DRIVER 


§ 607. Joint Enterprise 

When two or more people undertake an activity involving a motor 
vehicle with: (a) a common or shared purpose; and (b) the shared right to 
control the use of the vehicle, then each person is liable for any negligence 
committed during the operation of the vehicle by the other occupant(s). 

However, a passenger in a motor vehicle who has no voice in directing 
or controlling the operation of the vehicle is not responsible for any negligent 
acts of the driver, even if the driver and passenger were riding together to the 
same destination for the same purpose. The key factor is whether the 
passenger had the right to control the vehicle’s operation. 


Notes and Sources 


Price v. Halstead, 177 W.Va. 592, 355 S.E.2d 380 (1987). 
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W.Va. P.J.I. §600 MoToR VEHICLES — LIABILITY OF PASSENGER FOR ACTS OF 
DRIVER 
§ 608. Joint Venture 

A “joint venture” is an association of two or more people who agree 
to carry out a business enterprise for profit. The agreement can be oral or 
written. Each party must contribute something of value that promotes the 
business enterprise. This can be property, money, efforts, skill, knowledge, 
or anything else that has value that supports the business enterprise. The 
contributions from the parties do not need to be equal or of the same type. If 
a joint venture exists, each participant is liable for the negligence of any other 
participant that was committed within the scope of the business transaction. 

A passenger in a motor vehicle who is engaged in a joint venture with 
the driver may be found liable for any negligence committed by the driver if 
you find, from a greater weight of the evidence, that: 


1. The driver operating the motor vehicle was negligent proximately 
causing injury to the plaintiff; and 
2. The driver and the passenger were engaged in a joint venture. 


Notes and Sources 


Price y. Halstead, 177 W.Va. 592, 355 S.E.2d 380 (1987); 
Wheeler v. Murphy, 192 W.Va. 325, 452 S.E.2d 416 (1994); 
Sip pie) starr. 205) W.Va. (17, 5205..2d1( 1999), 
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W.Va. P.J.I. §600 Motor VEHICLES — PASSENGER’S CONTRIBUTORY NEGLIGENCE 
& ASSUMPTION OF RISK 


Passenger’s Contributory Negligence & Assumption of Risk 


§ 609. Passenger’s Duty to Warn Driver 

A passenger in a motor vehicle is not required to be constantly at the 
height of attention and alertness in order to raise an instant alarm for danger 
that may arise when the vehicle is being operated under normal 
circumstances. 


Notes and Sources 


Syl. Pt. 3, Darling v. Browning, 120 W.Va. 666, 200 S.E. 737 (1938). 
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W.Va. P.J.I. §600 MoTOR VEHICLES — PASSENGER’S CONTRIBUTORY NEGLIGENCE 
& ASSUMPTION OF RISK 
§ 610. Passenger’s Duty to Protest 

_A passenger in a motor vehicle has a duty to exercise reasonable care 
for [his/her] own safety. When a passenger knows, or by the exercise of 
reasonable care, should know, that the driver is not taking proper 
precautions, it becomes the duty of the passenger to protest. 

[Name of plaintiff], a passenger, may be found negligent if [he/she] 
knew, or by the exercise of reasonable care should have known, that the 
driver [name of defendant| was not taking proper driving precautions, and 
[name of plaintzff| did not protest. 


Notes and Sources 


Price v. Halstead, 177 W.Va. 592, 355 S.E.2d 380 (1987). 
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W.Va. P.J.I. §600 MoToR VEHICLES — PASSENGER’S CONTRIBUTORY NEGLIGENCE 
& ASSUMPTION OF RISK 
§ 611. Passenger’s Duty Generally 

A passenger in a motor vehicle has a duty to exercise reasonable care 
for [hzs/her| own safety. If you find, by the greater weight of the evidence, 
that [xame of plaintiff] failed to exercise reasonable care for [/zs/her] own 
safety, then you may find [name of plaintiff| negligent. 


Notes and Sources 


Halcomb v. Smith, 230 W.Va. 258, 737 S.E.2d 286 (2012). 
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W.Va. P.J.I. §600 Motor VEHICLES — PASSENGER’S CONTRIBUTORY NEGLIGENCE 
& ASSUMPTION OF RISK 
§ 612. Passenger’s Assumption of Risk when there is a sleepy driver 

[Mame of defendant] claims that [name of plaintiff| is at fault because 
[he/she| voluntarily exposed [himself/herself] to a known and appreciated 
danger. 

[Name of plaintiff] may be found at fault for voluntarily exposing 
[himself/herself] to the risk of harm, if [name of defendant] proved all of the 
following: 


1. That [name of defendant] was driving while sleepy; and 

2. That the sleepy condition caused the accident; and 

3. That [ame of plaintiff| knew, or reasonably should have known 
that, [name of defendant] was so sleepy that [/zs/her] driving ability 
was impaired; and 


4. That [name of plaintiff| chose to | become/continue as| a passenger. 


On the other hand, if [name of plaintiff] was unaware of the sleepy 
condition of [name of defendant], or of circumstances which could have 
alerted [hzm/her| to the sleepy condition of [name of defendant|, then [name of 
plaintiff] may not be found at fault for exposing [Azmself/herself] to a known 
and appreciated danger. 


Notes and Sources 


Clements v. Stephens, 158 W.Va. 329, 211 S.E.2d 110 (1975). 
For a general assumption of the risk instruction, see Negligence, Comparative 
Negligence and Proximate Cause, § 909. 
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W.Va. P.J.I. §600 Motor VEHICLES — PEDESTRIANS 


Pedestrians 


§ 613. Pedestrian Crossing Highway at Other Than Crosswalks 

Every pedestrian crossing a roadway, at a place other than a marked 
crosswalk, shall yield the right-of-way to all vehicles upon the roadway. 
Nevertheless, every driver of an automobile shall exercise due care to avoid 
colliding with a pedestrian crossing a roadway not in a marked crosswalk and 
shall give warning by sounding the horn when necessary. 

Therefore, if you believe from the greater weight of the evidence, that 
[name of plaintiff] was crossing the road at a place other than at a marked 
crosswalk and that [name of defendant] failed to exercise due care to avoid 
colliding with [ame of plaintiff] or failed to give warning by sounding 
[his/her] horn, then you may find [name of defendant] negligent. 


Notes and Sources 


W.Va. Code § 17C-10-3; 
W.Va. Code § 17C-10-4; 
Kretzer v. Moses Pontiac Sales, Inc., 157 W.Va. 600, 201 S.E.2d 275 (1974). 
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W.Va. P.J.I. §600 MoToR VEHICLES — PEDESTRIANS 


§ 614. Pedestrian Crossing Highway Within a Crosswalk 

If traffic control signals are not in place or in operation at a marked 
crosswalk, the driver of a motor vehicle shall yield the right-of-way by 
slowing or stopping for a pedestrian crossing within the marked crosswalk 
when: 


1. The pedestrian is on the half of the roadway in which the vehicle is 
traveling; or 

2. The pedestrian is approaching so closely from the opposite half of 
the roadway that [He/she] is in danger. 


Nevertheless, every driver must exercise due care to avoid colliding 
with a pedestrian and shall give warning by sounding the horn when 
necessary. On the other hand, no pedestrian shall suddenly leave a curb or 
other safe place and walk or run into the path of a motor vehicle that is so 
close that it is impossible for the driver to yield. 


Notes and Sources 


W.Va. Code § 17C-10-2; 
W.Va. Code § 17C-10-4. 
See, Kretzer v. Moses Pontiac Sales, Inc., 157 W.Va. 600, 201 S.E.2d 275 (1974). 
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W.Va. P.J.I. §600 Motor VEHICLES — MISCELLANEOUS 


Miscellaneous 


§ 615. Violation of a Traffic Statute or Safety Regulation (Presumption of 

Negligence) 

When a driver violates a traffic law, [he/she] is presumed negligent. 
This presumption may be overcome by the driver. The presumption of 
negligence may be overcome by evidence showing that the driver who 
violated the traffic law did what might reasonably be expected of a person of 
ordinary care, who acted under similar circumstances, and who wanted to 
comply with the law. 


Notes and Sources 


Syl. Pts. 2 & 3, Waugh v. Traxler, 186 W.Va. 355, 412 S.E.2d 756 (1991). 


Generally, evidence of a driver’s past driving record is inadmissible to establish 
negligence or lack of negligence. Phallips v. Stear, 236 W.Va. 702, 783 S.E.2d 567 
(2016). There is an exception in negligent entrustment cases. (See § 617). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. §600 Motor VEHICLES — MISCELLANEOUS 


§ 616. Sudden Emergency (To Be Used Rarely) 

[Name of plaintiff/defendant| claims that [he/she] was not negligent 
because [e/she/ acted with reasonable care in an emergency situation. [ame 
of plaintiff/defendant] was not negligent if [he/she] proves all of the following: 


1. That there was a sudden and unexpected emergency situation; and 

2. That [name of plaintiff/defendant|’s negligence did not create the 
emergency, in whole or in part; and 

3. That [name of plaintiff/defendant| acted as a reasonably careful 
person would have acted in a similar emergency situation, even if it 
appears that a different course of action would have been safer if 
[he/she] had time to form a judgment. 


Notes and Sources 


Moran v. Atha Trucking, Inc., 208 W.Va. 379, 540 S.E.2d 903 (1997). 

(“We reiterate that a sudden emergency instruction 1s to be given rarely, in instances 
of truly unanticipated emergencies which leave a party little or no time for reflection and 
deliberation, and not, for example, in cases involving everyday traffic accidents arising from 
sudden situations which, nevertheless, reasonably prudent motorists should expect. ~) 

When the plaintiff’s comparative negligence is involved, “a jury instruction 
concerning a sudden emergency must state that the existence of an emergency 
requiring a rapid decision is one factor in the total comparative fault analysis. Such an 
instruction should be included in the instruction on determining the comparative 
negligence of the parties and should not be a separate instruction. This will avoid 
placing undue emphasis on the existence of a sudden emergency.” Moran, 208 W.Va. 
at 390, 540 S.E.2d at 914. 

See, Negligence, Comparative Negligence and Proximate Cause Section 908 
for a pattern comparative negligence instruction. 
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W.Va. P.J.I. §600 Motor VEHICLES — MISCELLANEOUS 


§ 617. Negligent Entrustment of Motor Vehicle 

[Name of plaintiff] claims that [he/she] was harmed because [name of 
defendant] negligently permitted [ame of driver] to use |name of defendant]’s 
vehicle. To establish this claim, [name of plaintiff] must prove all of the 
following: 


1. That [name of driver| was negligent in operating the vehicle; and 

2. That [~ame of defendant| owned the vehicle operated by [name of 
driver]; 
or 
That [name of defendant| had possession of the vehicle operated by 
[name of driver| with the owner’s permission; and 

3. That | name of defendant] knew, or should have known, that [name of 
driver| was incompetent or unfit to drive the vehicle; and 

4. That [name of defendant| permitted [name of driver] to drive the 
vehicle; and 

5. That [zame of driver|’s incompetence or unfitness to drive 
proximately caused harm to [name of plaintzff]. 


Notes and Sources 


ec oyiebtal2srayney, Kinder, 1A? WiVae352) 127 5.E.2d 726 (1962). (Other 
examples of unfitness that can be inserted in No. 3 above are “disqualification, 
incompetency, inexperience, intoxication, or recklessness of the driver.”’) 

Clark v. Shores, 201 W.Va. 636, 499 S.E.2d 858 (1997). (Negligent 
entrustment arises out of allowing a person to drive who is unfit due to incompetency, 
inexperience, or recklessness that was known or should have been known by the 
owner.) 
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W.Va. 


§ 701. 
§ 702. 
§ 703. 
§ 704. 
§ 705. 
§ 706. 


§ 707. 
§ 708. 


P.J.I. § 700 Deliberate Intent 


WEST VIRGINIA PATTERN JURY INSTRUCTION 
SECTION 700 — DELIBERATE INTENT 
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THESE INSTRUCTIONS ARE BASED ON THE 2015 LEGISLATIVE 
AMENDMENT TO THE W.VA. DELIBERATE INTENT STATUTE. IN 
HOUSE BILL 2011, THE LEGISLATURE MADE SIGNIFICANT 
AMENDMENTS TO W.VA. CODE, 23-4-2, WHICH BECAME 
EFFECTIVE JUNE 14, 2015. THE WEST VIRGINIA CASES DECIDED 
BEFORE THIS STATUTE WAS AMENDED MUST BE COMPARED WITH 
THE 2015 LEGISLATIVE AMENDMENTS TO DETERMINE IF THEIR 
HOLDINGS WERE MODIFIED BY STATUTE. 
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W.Va. P.J.I. § 700 Deliberate Intent 


§ 701. Introduction to Deliberate Intent 

Ordinarily, an employee cannot sue [/zs/her] employer for injuries 
suffered at work. The only remedy usually available to an injured employee is 
a workers’ compensation claim. However, under the law, an employee may 
sue [his/her] employer for serious injuries that are caused by the employer 
with deliberate intent. 


Notes and Sources: 


W.Va. Code § 23-4-2(d)(2) (ii). 

See, Mandolidis v. Elkins Industries, Inc., 161 W.Va. 695, 246 S.E.2d 907 (1978), 
superseded by statute as stated in Gentry v. Mangum, 195 W.Va. 512, 466 S.E.2d 171 
(1995). 

It is not necessary to provide the jury with a comprehensive history of workers’ 
compensation laws and the purpose behind them. Similarly, the jury does not need an 
in-depth discussion of the “exclusive remedy” immunity rule. They simply need to be 
informed of the ways in which the defendant may be held liable, then decide if the 
defendant is liable. 

These instructions are based on the 2015 legislative amendments to the W.Va. 
Deliberate Intent Statute. In H.B2011 th e Legislature made significant amendments 
to W.Va. Code, 23-4-2, which became effective fine 14, 2015. The West Virginia 
cases decided before this statute was amended must be compared with the legislative 
amendments to determine if their holdings were modified by statute. | 
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W.Va. P.J.I. § 700 Deliberate Intent 


§ 702. Required Elements of Proof 

[Mame of plaintiff] claims that [he/she] was injured at work and brought 
this “deliberate intent” suit against [zame of defendant]. To establish this 
claim, [name of plaintiff] must prove, by a greater weight of the evidence, the 
following five things: 


1. That there was a specific unsafe working condition in [name of 
plaintiff\’s workplace which presented a high degree of risk and 
strong probability of serious injury or death; and 

2. That [name of defendant] actually knew about the unsafe working 
condition and its risks before [name of plaintiff|’s injury; and 

3. That the unsafe working condition was a violation of the 
[/am/regulation/industry standard] that specifically applied to the 
work being done; and 

4. That [name of the person(s) alleged to have actual knowledge | 
intentionally exposed [name of plaintiff] to the unsafe working 
condition; and 

5. That [name of plaintiff| suffered serious compensable injury as a 
direct and proximate result of the unsafe working condition. 


Notes and Sources: 


W.Va. Code § 23-4-2(d)(2)(B), effective June 14, 2015. 

Factor 2 in the legislative text requires the plaintiff to prove that the defendant 
actually knew of the existence of the unsafe working condition and that the defendant 
actually knew of “the high cegree of risk and the strong probability of serious injury or 
death” presented by the unsafe working condition. However, Factor 1 of this 
instruction already requires that the unsafe working condition at issue presents a high 
degree of risk and strong probability of serious injury or death. Therefore, it is 
acceptable to omit this language in Factor 2 of this instruction and simply refer to 
“the risk” which was previously defined. 

The reference to a [law/regulation/industry standard] is simply a placeholder in 
the instruction. It is anticipated that before instructing the jury the trial court will be 
aware of the type of authority the plaintiff is relying upon. Thus, if the plaintiff is 
alleging that the unsafe working condition was a violation of a state statute there is no 
reason to list all available sources of authority contained in the legislative text of 
Factor 3. For instance, it would only confuse the jury to talk about federal regulations 
or commonly accepted and well-known standards within the industry if the plaintiff is 
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W.Va. P.J.I. § 700 Deliberate Intent 


relying only on a state statute. The trial court should determine the type of authority 
the plaintiff is relying upon in a given case and omit all references to the other types of 
authority as such references would be unnecessary and confusing to the jury. 

Factor 3 of this instruction requires the authority at issue specifically to apply 
to the work being done, “as contrasted with a statute, rule, regulation or standard 
generally requiring safe workplaces, equipment or working conditions.” Factor 3 also 
requires that the authority “‘|m]ust be intended to address the specific hazard(s) 
presented by the alleged specific unsafe working condition...” Having already 
instructed the jury that the authority must specifically apply, there is no need to 
elaborate in order to distinguisn “specifically” with “generally.” Moreover, the trial 
court should not let authority that only applies generally or that does not address the 
specific hazard(s) at issue to be considered by the jury. A plaintiff could not defeat a 
motion for judgment as a matter of law by relying on authority which generally 
required a safe workplace. As presumably no “general” safety standards will be 
considered by the jury, it makes no sense to instruct the jury using this language from 
the statute. Moreover, the statute makes it apparent that these are issues for the 
judge, not the jury: “The applicability of any such state or federal safety statute, rule 
or regulation is a matter of law for judicial determination.” W.Va. Code §23-4- 
2(d)(2)(B) (at) (II)(C). 

Factor 3 in the legislative text requires the authority at issue to specifically 
apply “to the work and working condition involved.” The less cumbersome phrase, 
“work being done,” does not detract from the intent of the statute and is therefore a 
suitable replacement. 

Factor 4 in the legislative text contains the language, “That notwithstanding 
the existence of the facts set forth in subparagraphs (A) through (C) ....” This 
language is unnecessary. Therefore, it is omitted above. 

With respect to Factor 4, the employer’s intent to expose an employee to a 
specific unsafe working condition may be shown by evidence of intentional and 
deliberate failure to conduct an inspection, audit or assessment required by state or 
federal statute or regulation and which is specifically intended to identify each alleged 
specific unsafe working condition. See W.Va. Code § 23-4-2(d)(2)(B)(ai)(1). The 
2015 amendment to this section modified the holding in McComas v. ACF Industries, 
LLC., 232 W.Va. 19, 750 S.E.2d 235 (2013). 

The statute says the employee must suffer “serious compensable injury or 
compensable death ....” If it were a death claim, then the trial court could simply 
substitute the word “death” for the phrase “serious injury.” Otherwise, there is no 
need to reference “death.” The term “serious compensable injury” 1s defined in the 
pattern instruction contained in Section 705. 
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W.Va. P.J.I. § 700 Deliberate Intent 


§ 703. Intentional Exposure to an Unsafe Working Condition 

You may find that [ame of the person(s) alleged to have actual knowledge 
in factor #2 of “Required Elements of Proof”| intentionally exposed [name of 
plaintiff] to an unsafe working condition if you find each of the following: 


1. There was an unsafe working condition; 
2. [Mame of the person(s) alleged to have actual knowledge| was 
consciously aware of the unsafe working condition; and 


3. [Name of plaintiff] was required to work in a harmful environment 
created by the unsafe working condition. 


Notes and Sources 


Tolley vy. ACF Industries, Inc., 212 W.Va. 548, 575 S.E.2d 158 (2002); 
Mayles v. Shoney’s, Inc., 185 W.Va. 88, 405 S.E.2d 15 (1990); 
Sias v. W-P Coal Co., 185 W.Va. 569, 408 S.E.2d 321 (1991). 
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W.Va. P.J.I. § 700 Deliberate Intent 


§ 704. Actual Knowledge 

“Actual knowledge” is not established by proof of what an 
employee’s immediate supervisor or management personnel should have 
known had they exercised reasonable care or been more diligent. 

Any proof of the immediate supervisor or management personnel’s 
knowledge of prior accidents, near misses, safety complaints or citations 
from regulatory agencies must be proven by documentary or other credible 
evidence. 

In some cases, even if the employer did not actually know about the 
unsafe condition and its risk of serious injury or death, the employer may be 
treated as if [he/she/it] actually knew of the unsafe working condition. The 
Court has determined that [name of defendant] had a duty under the law to 
inspect [specifically describe the duty to inspect]. If you find that [name of 
defendant] intentionally and deliberately failed to | specifically describe the duty 
to inspect], then you may find that [name of defendant] actually knew about the 
unsafe working condition. 


Notes and Sources: 


W.Va. Code § 23-4-2(d)(2)(B)(ii)(1)-(II]), effective June 14, 2015. The 2015 
amendment to this section modified the holding in McComas v. ACF Industries, LLC., 
232 W.Va. 19, 750 S.E.2d 235 (2013). 

The statute refers to a duty to conduct “‘an inspection, audit or assessment...” 
The instruction uses only the term “‘inspection” as the duty to inspect will likely be 
the most commonly used. However, if the defendant’s duty was to conduct an 
“audit” or “assessment”, then those terms may be substituted. 

The existence of a duty to inspect is a question of law for the trial court, not a 
jury. Similarly, whether the inspection, audit or assessment “‘is specifically intended 
to identify each alleged specific unsafe working condition”’, as required by W.Va. 
Code § 23-4-2(d)(2)(B)(ii)(1), is also a question of law for the trial court. If there was 
no specifically identifiable duty to inspect upon the employer, or the duty to inspect 
was not specifically intended to identify each alleged specific unsafe working 
condition, then the last paragraph of this instruction should not be given. 

There is no need to cite the code section or case law that is the source of the 
duty within the body of the instruction. 

The precise nature of the duty will obviously vary greatly between cases and 
the legal sources relied upon to determine the existence of the duty. However, the jury 
should be informed of the exact duty that the statute, rule, or regulation imposes upon 
the defendant. 
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The jury will have already determined if there was an “unsafe working 
condition” according to question (1) of the “Required Elements of Proof.” 

The last paragraph contains an instruction that would not be used in every 
case. It should be used only if the plaintiff were relying upon this exception to 
establish actual knowledge. 
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§ 705. Serious Compensable Injury 


‘Serious Compensable Injury” may only be established by 


showing: 


(The Court should select one of the following instructions depending upon 
which method of proof ts relied upon by the plaintiff.) 


a) That the injury, independent of any preexisting impairment: 

1) results in a permanent physical or combination of 
physical and psychological injury rated at a total whole person impairment 
level of at least thirteen percent (13%) as a final award in the [ame of 
plaintiff|’s workers’ compensation claim; and 

2) is supported by objective medical evidence and causes 
permanent serious disfigurement, causes permanent loss or significant 
impairment of function of any bodily organ or system, or results in 
objectively verifiable bilateral or multi-level dermatomal radiculopathy. 

b) written certification by a licensed physician that | name of 
plaintiff] is suffering from an injury or condition that is caused by the alleged 
unsafe working condition and is likely to result in death within eighteen (18) 
months or less from the date of the filing of the complaint. 

c) that [name of plaintzff|’s injury is supported by objective 
medical evidence and causes permanent serious disfigurement, causes 
permanent loss or significant impairment of function of any bodily organ or 
system, or results in objectively verifiable bilateral or multi-level dermatomal 
radiculopathy. 

d) written certification by a board certified pulmonologist that 
the employee is suffering from complicated pneumoconiosis or pulmonary 
massive fibrosis and that the occupational pneumoconiosis has resulted in 
pulmonary impairment as measured by the standards or methods utilized by 
the West Virginia Occupational Pneumoconiosis Board of at least fifteen 


percent (15%) as confirmed by valid and reproducible ventilator testing. 
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Notes and Sources: 


W.Va. Code §23-4-2(d)(2)(B)(v)(I)-(IV). 

If the compensability of the injury is not at issue then this instruction should 
not be given. Instead, an instruction should be given informing the jury that it has 
been established that [name of plainizff| suffered a serious compensable injury. 

The statutory language relating to (b) above also contains certain requirements 
regarding the physician’s qualifications and the disclosure of evidence. The statutory 
language relating to (d) above also contains certain requirements relating to the 
disclosure of evidence. It is not likely that these matters will become an issue for the 
jury. If they do, the court should construct an instruction relating to those matters. 

Instruction (c) above should only be given if the employee suffers from an 
injury for which no impairment rating may be determined pursuant to the rules or 
regulates which govern impairment evaluations. 

Instruction (d) above should only be given if the employee suffers from 
occupational pneumoconiosis. 
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§ 706. Contributory Fault 


(a) Plaintiffs Fault Generally 

You are instructed that even if you believe that [name of plaintiff] may, 
in some way, be at fault for [Azs/her] injuries this is not a defense in a 
deliberate intent case. If you find for [name of plaintiff] you may not reduce 
any award to [name of plaintiff] based upon the idea [name of plaintiff] may be 
at fault in some way. 


(b) Employee Intentionally Caused Injury Bars Recovery 

If you find for [xame of plaintiff], you may not reduce any award to 
[name of plaintiff] based upon the idea that [name of plaintiff] may be at fault 
in some way. An exception is if {name of plaintiff| intentionally inflicted the 
injury upon [Azmself/herself]. If [name of plaintiff] injured [himself/herself] on 
purpose, instead of by accident, then you must find in favor of [name of 
defendant] if [name of defendant] proves that [name of plaintiff] intentionally 
caused [zs/her| own injury. 


(c) Employee Intoxication Caused Injury Bars Recovery 

If you find for [name of plaintiff], you may not reduce any award to 
[xame of plaintiff] based upon the idea that [name of plaintiff] may be at fault 
in some way. An exception is if [name of plaintiff injured [himself/herself] due 
to being intoxicated. If [zame of plaint:ff| injured [himself/herself] duc to being 
intoxicated, then you must find in favor of [name of defendant| if |name of 
defendant| proves that the intoxication of [name of plaintiff] proximately 
caused [his/her] own injury. 


Notes and Sources: 


Roberts v. Consolidation Coal Co., 539 S.E.2d 478, 208 W.Va. 218 (2000). 

W.Va. Code § 23-4-2(a). 

If there are no allegations in the case that the employee intentionally inflicted 
the injury upon himself or that intoxication caused the injury, then instructions (b) 
and (c) above should not be given. 

This instruction essentially informs the jury that comparative fault and 
assumption of the risk are not defenses in a deliberate intent claim. Since these are 
legal phrases that typically would not be understood by the jury, it is better to avoid 
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using them. If they were used, they would need to be defined creating a need for more 
instructions. 

Roberts makes clear that a “self-inflicted injury” that would bar recovery under 
workers’ compensation statutes is an intentionally inflicted injury, not a negligently 
inflicted injury. 

The statute formerly read that no employee shall be entitled to compensation 
‘on account of any personal injury to or death of any employee caused by a self- 
inflicted injury, willful misconduct, willful disobedience to such rules and regulations 
as may be adopted by the employer and approved by the commissioner, and which 
rules and regulations have been and are kept posted in conspicuous places ....” See, 
Thompson v. State Compensation Com’r, 133 W.Va. 95, 99-100, 54 S.E.2d 13, 16 (1949). 
However, the statute has been amended. The statute now simply reads that an 
employee is not entitled to receive compensation for a “self-inflicted injury or the 
intoxication of the employee.” W.Va. Code § 23-4-2(a). 

Roberts requires the defendant to prove that a self-inflicted injury, or injury 
due to intoxication, did proximately cause the injury. 

If there is evidence in the case that the employee injured himself due to being 
intoxicated, the court should instruct the jury that the plaintiff may not recover if it 
finds that the employee’s injury was caused by his intoxication. See, W.Va. Code § 23- 
4-2(a). | 

Although an employee’s negligence is not a defense to a deliberate intent cause 
of action and cannot be used to reduce an employee’s damages, “the issue of an 
employee’s conduct is clearly relevant for purposes of determining, znter alia, the 
existence of a specific unsafe working condition; the employer’s actual knowledge of 
that specific unsafe working condition; and whether the employee’s injuries were the 
direct and proximate result of that specific unsafe working condition.” Master 
Mechanical Insulation, Inc. v. Simmons, 232 W.Va. 581, 753 S.E.2d 79 (2013). 

There is no instruction regarding W.Va. Code § 23-4-2(a)(1)-(2) as those 
sections only require “evidence” of certain conditions indicating intoxication. Given 
the text of those provisions, these issues will likely be decided by the court, not a jury. 
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§ 707. Circumstantial Evidence 

Whether [name of defendant| had actual knowledge of an unsafe 
working condition and its risks may require you to interpret [name of 
defendant|’s state of mind. Ordinarily, this can be proven by circumstantial 
evidence from which different conclusions may be drawn. 


Notes and Sources: 


Syl. Pt. 2, Mutter v. Owens-Illinois, Inc., 209 W.Va. 608, 550 S.E.2d 398 (2001). 

This instruction changes the language from Syl. P. 2 of utter from 
“conflicting inferences” to “different conclusions” as it should be easier for a jury to 
understand. 

For a general instruction explaining circumstantial evidence, see “Evidence & 
Witnesses,” § 1302. 


W.Va. P.J.I. § 700 Deliberate Intent 


§ 708. Offset for Benefits Already Received 

After [his/her] injury at work, [name of plainizff| filed a workers’ 
compensation claim and received benefits for medical care as well as 
financial support. If you find for [name of plaintiff], you may award damages 
for [hzs/her| injuries and economic losses. However, any amount you award 
must be reduced by what [name of plaintiff] has already received or will 
receive in workers’ compensation benefits. 


Notes and Sources: 


Roberts v. Consolidation Coal Co., 208 W.Va. 218, 539 S.E.2d 478 (2000); 

Mooney v. Easter Assoc. Coal Corp., 174 W.Va. 350, 326 S.E.2d 427 (1984). 

If death benefits were received, that language should be added to the 
instruction. ? 
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Personal Injury 


§ 801. Introductory Instruction 

If you decide that [name of plaintiff has proven that [name of defendant| 
is legally responsible for [name of plaintiff|’s injury, you may reasonably 
compensate [name of plaintiff] for any harm that [he/she] has suffered. The 
purpose of awarding damages is to compensate a person who has been injured 
or harmed as fully and completely as possible. 

Damages that are speculative cannot be recovered. However, the mere 
fact that damages may be difficult to determine should not cause you to refuse 
to award them where the right to such damages has been proven. 

You may award the following specific items of damage if they have been 
proven by a greater weight of the evidence: 

(Insert applicable instructions on items of damage listed in (a) 
through (j) below.) 


(a) Physical Pain, Mental Anguish, and Emotional Distress 

| Name of plaintiff|’s |past/and future] |physical pain and suffering/mental 
anguish/disfigurement/emotional distress/other ttems of noneconomic damage]. 

To recover for future [znsert ttems of noneconomic damages| [name of 
platntiff| must prove that [he/she] is reasonably certain to suffer that harm in 
the future. 

There is no rule or set method for deciding the amount of these 
damages. The amount of these damages is left to the discretion of the jury to 
decide what is fair and just. You must use your judgment to decide a 
reasonable amount based on the evidence and your common sense. 


Notes and Sources 


Flannery ». United States, 171 W.Va. 27, 297 S.E.2d 433 (1982); 
Ellard v. Harvey, 159 W.Va. 871, 231 S.E.2d 339 (1976); 
Kingdon v. Stanley, 158 W.Va. 835, 215 S.E.2d 462 (1975). 
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(b) Reduced Capacity to Function as a Whole Person 

[Name of plaintiff’ s |past/and future] reduction of [his/her] capability to 
function as a whole person. To recover, [name of plaintiff] must prove that the 
injury has deprived or reduced [his/her] ability to participate in [hzs/her] 
customary activities that has resulted in a loss of enjoyment of life. 

To recover for any future loss or reduction of the capacity to function 
as a whole person, [#ame of plaintiff| must prove that [he/she] is reasonably 
certain to suffer this harm in the future. 

There is no rule or set method for deciding the amount of these 
damages. The amount of these damages is left to the discretion of the jury to 
decide what is fair and just. You must use your judgment to decide a 
reasonable amount based on the evidence and your common sense. 


Notes and Sources 


Jordan v. Bero, 158 W.Va. 28, 210 S.E.2d 618 (1974); 

Flannery v. United States, 171 W.Va. 27, 297 S.E.2d 433 (1982). (The loss of a 
person’s customary activities constitutes the loss of the enjoyment of life. The effects 
of an injury that have reduced the capability to function as a whole person is the 
appropriate area for considering the element of the loss of enjoyment of life). 


Footnote 8 in Doe vy. Pak, 237 W.Va. 1, 784 S.E.2d 328 (2012) makes it more 
clear that loss of customary activities such as the inability to do housework by a person 
constitutes the loss of enjoyment of life and is not subject to economic calculation by 
an expert. Footnote 8 states: 

In the author’s opinion, a plaintiff’ s mere loss of the ability to do housework is a 

customary activity, and is not subject to economic calculation. We have held that 

“The loss of customary activities constitutes the loss of enjoyment of life.” 

Flannery v. U.S., 171 W.Va. 27, 30, 297 S.E.2d 433, 436 (1982). “The loss of 

enjoyment of life resulting from a permanent injury is part of the general measure of 

damages flowing from the permanent injury and is not subject to an economic 

calculation.” Syl. Pt. 4, Wilt v. Buracker, 191 W.Va. 39, 443 S.E.2d 196 (1993), See 

also Liston v. Univ. of W.Va. Bd. Of Trustees, 190 W.Va. 410, 415, 438 S.E.2d 590, 595 

(1993). (Trial court erred when it admitted an expert’s economic calculations 

concerning plaintiff’s damages for loss of enjoyment of life.). 


However, if the injured person pays to have household services performed or 


they are performed gratuitously for the injured person then they are subject to 
economic calculation. See § 801(f) and cases cited therein. 
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(c) Past and Future Medical Expenses 
[ame of plaintiff|’s |past/and future] medical expenses. 

To recover damages for past medical expenses, [ame of plaintz{f| must 
prove the reasonable cost of reasonably necessary medical care that [he/she] 
has received to date. The medical bills introduced in this case are to be 
considered reasonable and necessary unless you find that [name of defendant] 
has proven that these medical bills were not reasonable in amount or necessary 
for the medical care of [name of plaintzff]. 

To recover damages for future medical expenses, [name of plaintiff] 
must prove the reasonable cost of reasonably necessary medical care that 
[he/she] is reasonably certain to need in the future. | 

The fact that the exact cost of future medical expenses cannot be stated 
with absolute certainty does not prevent the recovery of future medical 
expenses. The projected future medical expenses cannot be speculative. 
However, it is sufficient if the projected expenses are reasonably certain to be 
incurred in the future, and the amount is reasonable and proven within an 
approximate range. 


Notes and Sources 


Jordan v. Bero, 158 W.Va. 28, 210 S.E.2d 618 (1974); 

Ellard v. Harvey, 159 W.Va. 871, 231 S.E.2d 339 (1976); 

W.Va. Code, § 57-5-4j (medical bills introduced into evidence are prima facie 
evidence that they are reasonable and necessary). 

(d) Past and Future Lost Earnings 

[Name of plaintiff]’s |past/and future] lost earnings. 

To recover damages for past lost earnings, | zame of plaintiff] must prove 
the amount of ([tmsert one or more of the following: 
income/earnings/salary/wages/fringe benefits| that [he/she| has lost because 
[he/she] was unable to work as a result of [/zs/her] injuries. 

To recover lost future earnings, [~ame of plaintiff| must prove that it is 
reasonably certain that [/s/her]| [earnings/income/salary/wages/fringe benefits| 
will be lost in the future as a result of [/25/her] injuries and that the amount of 
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the [¢ncome/earnings/salary/wages/fringe benefits| are reasonably certain to be 
lost. 


Notes and Sources 


Hicks ex rel. Saus v. Jones, 217 W.Va. 107, 617 S.E.2d 457 (2005). 


(e) Reduced Earning Capacity 

[Name of plaintiff|’s loss of [his/her] ability to earn money. 

To recover damages for the loss of the ability to earn money as a result 
of the injury, [~ame of plaintiff| must prove the reasonable value of that loss to 
[him/her]. It is not necessary that you find that [he/she] would actually have 
worked at a particular job or earned such money. Nor is it necessary that 
[he/she| had a work history. [ame of plaintiff] is only required to prove that 
[he/she] could have performed a particular job or work and, with reasonable 
certainty, will not be able to do so in the future. 


Notes and Sources 


Gault v. Monongahela Power Co., 159 W.Va. 318, 223 S.E.2d 421 (1976). 


(f) Household and/or Nursing Services 

The reasonable value of the [past/future| household [and/or nursing] 
services provided to [name of plaintiff| because of [hzs/her| injuries. 

To recover damages for past household | and/or nursing] services, [name 
of plaintiff] must prove the reasonable value of the reasonably necessary 
household services [nursing services| that [he/she] has received to date. 

To recover damages for future household [and/or nursing| services, 
[name of plaintiff] must prove the reasonable value of the reasonably necessary 
household services [nursing services| that | he/she] is reasonably certain to need 
in the future. 

The fact that the [past/future| household [and/or nursing] services that 
[name of plaintiff] (has/may recetve| |were/are| provided to [him/her| without 
charge does not mean that [/e/she]| cannot recover the reasonable value of such 
services, 
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Notes and Sources 


Kretzer v. Moses Pontiac Sales, Inc., 157 W.Va. 600, 201 S.E.2d 275 (1973); 
See also, Kenney v. Liston, 233 W. Va. 620, 760 S.E.2d 434 (2014). 


These damages are for services provided to the injured person by another 
person and are subject to economic calculation. However, a person’s loss of the 
ability to perform these services is the loss of a customary activity and constitutes the 
loss of enjoyment of life. It is not subject to economic calculation. See discussion in 
‘Notes and Sources” following § 801(b). 

(g) Life Expectancy 

If you decide that [name of plaintiff] has suffered damages that will 
continue for the rest of [/zs/her] life, you may take into consideration how long 
[he/she] will probably live. You may take into consideration the mortality 
tables introduced into evidence which show the likely duration of [/7s/her| life. 

The mortality tables are evidence of how long a person is likely to live 
but the tables are not conclusive. In deciding a person’s life expectancy, you 
may also consider, among other factors, [name of plaintiff|’s health, habits, 
activities, and lifestyle. 


Notes and Sources 


Culp v. Virginia Ry. Co.,77 W.Va. 125, 87 S.E. 187 (1915); 

Lawrence v. Nelson, 145 W.Va. 134, 113 S.E.2d 241 (1960), overruled on other 
erounds; and 

Yates v. Mancari, 153 W.Va. 350, 168 S.E.2d 746, 748 (1969). 

(h) Reduction to Present Value 

If you decide that [name of plaintiff|’s harm includes future economic 
damages for | lost earnings/loss of earning capacity/future medical expenses|, then 
the amount of those future damages must be reduced to their present dollar 
value. This is necessary because money received now will, through 
investment, grow to a larger amount tn the future. 

To find present dollar value, you must determine the amount of money 
that, if reasonably invested today, will provide |xame of plaintiff| with the 
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amount of [/zs/her| future damages. You may consider expert testimony in 
determining the present dollar value of future economic damages. 

You should not reduce future noneconomic damages such as [physical 
pain/mental anguish/loss of enjoyment of life/disfigurement/physical impairment/ 
inconvenience/ grief/anxtety/humiliation/emotional distress/insert other items of 
noneconomic damage| to present dollar value. Instead, for these noneconomic 
damages you should determine the amount in current dollars that will 
reasonably compensate [name of plaintiff| for [his/her] future noneconomic 
damages. 


Notes and Sources | 


Mooney v. Eastern Assoc. Coal Corp., 174 W.Va. 350, 326 S.E.2d 427 (1984); 

Roberts v, Stevens Clinic Hosp., Inc., 176 W.Va. 492, 345 S.E.2d 791, 811 (1986). 

(i) Loss of Spousal Consortium 

[Mame of plaintiff] contends that [he/she| suffered a loss caused by the 
injury to [~ame of spouse, \his/her| spouse. This type of claim is called “loss 
of consortium”. Loss of consortium is the loss of a spouse’s society, 
companionship, comfort, guidance, kindly offices and advice. If you decide 
that there has been an interference with the consortium rights of [name of 
spousal plaintiff| as a result of the injuries to [name of plaintiff] you may 
consider the following elements in awarding damages: 


1. Any loss of society, companionship, comfort, guidance, and advice 
of [name of spouse]; and 

2. Any loss of the enjoyment of sexual relations [and/or the ability to 
have children|. 


Notes and Sources 


Belcher ». Goins, 184 W.Va, 395, 400 S.E.2d 830 (1990); 
Shreve v. Faris, 144 W. Va. 819, 111S.E.2d 169 (1959). 
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(j) Loss of Parental Consortium— Minor Child or Handicapped Child of Any 
Age Dependent upon Parent 


[ ame of plaintiff\ claims that /he/she| has been harmed by the injury to 
[his/her| parent. You may award damages, if any, that will reasonably 
compensate [name of plaintiff] for the loss of [hzs/her| |mother/father|’s 
companionship and services, including the loss of society, companionship, 
comfort, guidance, and advice. 


Notes and Sources 


Belcher v. Goins, 184 W.Va. 395, 400 S.E.2d 830 (1990). 
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§ 802. Plaintiffs Prior Condition. 


(a) Aggravation of Preexisting Injury 

If [name of plaintiff] had a physical or emotional condition that was 
aggravated or made worse by [name of defendant|’s wrongful conduct, you may 
award damages that will reasonably and fairly compensate [/7m/her| for the 
aggravation or worsening of the preexisting condition. 


Notes and Sources 


Kingdon v. Stanley, 158 W.Va. 835, 215 S.E.2d 462 (1975). 


(b) Plaintiff Was Susceptible to Injury 

If you find [name of plaintiff| was more susceptible to injury than a 
normal person, you may still award damages to [name of plaintiff| for the 
injuries caused by [name of defendant] even if a normal healthy person would 
not have suffered similar injury. 


Notes and Sources 


Kingdon v. Stanley, 158 W.Va. 835, 215 S.E.2d 462 (1975). 
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Wrongful Death 


§ 803. General Wrongful Death Instruction 

If you decide [name of plaintiff] has proven that [name of defendant] is 
legally responsible for the death of [name of decedent], then you may award 
damages. 

You may award [name of plaintiff), as the [administrator/executor| of 
[name of decedent}’s estate, damages for expenses reasonably incurred as a 
result of [wame of decedent|’s death. The expenses incurred by the 
[administrator/executor| that you may award as damages are: 


1. Reasonable funeral expenses; 

2. Reasonable hospital and medical expenses related to the injuries 
suffered by [name of decedent] that resulted in [/zs/her| death; and 

3. Any other expenses reasonably incurred as a result of the 
wrongful conduct that resulted in [name of decedent|’s death. 


In addition, you may award damages to the [administrator/executor| that 
you find are fair and just to reasonably compensate [name(s) of surviving spouse 
/ children / brothers / sisters / parents / person financially dependent upon decedent 
at the time of death|. You will decide the amount of the award to be distributed, 
if any, to each of these persons. In making your award of damages to be 
distributed to each of these persons you may consider: 


1. The sorrow, mental anguish and solace suffered as a result of 
[name of decedent|’s death. This loss may include loss of society, 
companionship, comfort, guidance, kindly offices and advice of 
[name of decedent]. | 

2. The reasonable value of the household services, care and 
assistance that [ame of decedent| would have provided. 

3. Compensation for any conscious pain and suffering that [name 
of decedent| suffered between the time [He/she] was injured and the 
time of [s/her| death. To award damages for pain and suffering, 
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there must be evidence that [~ame of decedent] was conscious of the 
pain and suffering prior to [475/her] death. Where the death is 
instantaneous, or where there is no evidence that | ~ame of decedent] 
consciously perceived pain and suffering, no damages for pain and 
suffering can be awarded. 


4. The reasonably expected loss of income resulting from [name of 
decedent|’s death. 


Your award of any future lost income should be calculated based on 
what [ame of decedent| would reasonably have been expected to earn assuming 
that [4e/she] would have lived a normal life span. Such award of lost income is 
not limited to the amount of [name of decedent |’s future earnings that his family 
members and other beneficiaries might reasonably have expected to receive 
from [him/her]. 

If you award damages for future lost income for [name of decedent], then 
the amount of those future damages must be reduced to their present dollar 
value. This is necessary because money received now will, through 
investment, grow to a larger amount in the future. To find present cash value, 
you must determine the amount of money that, if reasonably invested today, 
will provide the amount of [/zs/her| future damages. You may consider expert 
testimony in determining the present dollar value of future economic 
damages. 

You should not reduce future noneconomic damages such as sorrow, 
mental anguish and solace to present dollar value. Instead, for these 
noneconomic damages you should determine the amount in current dollars 
that will be reasonable compensation for future noneconomic damages. 


Notes and Sources 


W.Va. Code § 55-7-6. 

McDavid v, United States, 213 W.Va. 592, 584 S.E.2d 226 (2003); 
Wehner v. Weinstein, 191 W. Va. 149, 444 S.E.2d 27 (1994); 

Mooney v. Eastern Assoc. Coal Corp., 174 W. Va. 350, 326 S.E.2d 427 
(1984); 
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Roberts v. Stevens Clinic, 176 W.Va. 492, 345 S.E.2d 791(1986); 

Manor Care, Inc., v. Douglas, 234 W.Va. 57, 763 S.E.2d 73 (2014); 

Estate of Helmick v. Martin, 188 W.Va. 559, 425 S.E.2d 235 (1992) (pain 

and suffering incurred prior to death may be recovered by the administrator or 
executor on behalf of the beneficiaries). 

The personal representative is the nominal party plaintiff and should be listed 
on the verdict form. However, the verdict may direct the amount to be 
received by each child or distributee. See, Manor Care, Inc., supra. 


Copyright © 2017 Supreme Court of Appeals of West Virginia 


12 


W.VA. P.J.I. §800 PERSONAL INJURY, WRONGFUL DEATH AND PROPERTY DAMAGE 


Property Damage 


§ 804. Damage to Non-Residential Real Property. 

[Name of plaintiff| is making a claim against [wame of defendant| for 
damages done to [/zs/her| commercial property. If you find [name of plaintiff] 
has proven [his/her] claim against [name of defendant], then you must decide 
an amount of reasonable compensation for the damage incurred. [/Vame of 
plaintiff] may recover any of the following elements of damage which /he/she] 
has proven by a greater weight of the evidence: 


1. The cost of repairing the property. 

[If the property cannot be repaired, or if the cost of repair exceeds 
the property’s market value before it was damaged, then [mame of 
plaintiff| may recover the property’s reduction in value. To 
determine the reduction in value, you should determine the market 
value immediately before the damage to the property and subtract 
the market value immediately after the damage occurred. | 

2. Reasonable expenses incurred by [name of plaintiff] as a result of 
the damage to the property. 

3. Reasonable compensation for any [/ost profits/lost rental value| 
during the time [ame of plaintiff] was deprived of [hzs/her] 
property that have been proven to a reasonable certainty by [name 


of plaintiff}. 


Notes and Sources 


The measure of damage to non-residential property is controlled by Jarrett ». 
ELL. Harper & Sons, Inc., 160 W.Va. 399, 235 S.E.2d 362 (1977) per footnote 12 in 
Brooks v. City of Huntington, 234 W.Va. 607, 768 S.E.2d 97 (2014). 

While the language in Jarrett is confusing, the discussion of Jarrett in Brooks 
makes clear that the non-residential property owner may recover the cost of repair 
unless the property cannot be repaired or the cost of repair exceeds the property’s 
fair-market value before it was damaged. Brooks, 234 W.Va. at 612, 768 S.E.2d at 102 
and footnote 9. 

If the non-residential property is not used commercially this instruction 
will have to be modified. In commercial property damage cases any loss of use is 
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ordinarily measured by lost profits or lost rental value. When the property is not used 
commercially it may be necessary to formulate a measure of damages that is more 
uniquely adopted to the plaintiff’s injury, such as, loss of use, annoyance and 
inconvenience. Jarrett, 160 W.Va. at 404, 235 S.E.2d at 365. 

Lost profit and lost rental value must be proven with reasonable certainty. 
Cell, Inc. ». Ranson Investors, 189 W.Va. 13, 427 S.E.2d 447 (1992). 
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§ 805. Damage to Residential Real Property. 

[Name of plaintff| is making a claim against [name of defendant] for 
damages done to [/zs/her] residential property. If you find [name of plaintiff] 
has proven |/zs/her| claim against [name of defendant], then you must decide 
an amount of reasonable compensation for the damage incurred. [ame of 
plaintiff] may recover the following elements of damage which /he/she] has 
proven by a greater weight of the evidence: 


1. The reasonable cost of repairing the property. 

2. If the property’s pre-damage fair-market value cannot be 
restored by reasonable repairs, then in addition to the cost of 
repair, [name of plaintiff] may recover its loss in value that exists 
after the repairs were made. The loss of value after repair may not 
be duplicative of the cost of repairs. In other words, the property 
must have a loss in its pre-damage fair-market value after it was 
repaired. | 

3. Reasonable expenses incurred by [wame of plaintiff] as a result of 
the damage to the property. 

4, Damages for any annoyance, inconvenience, aggravation and 
loss of use during the repair period. 


Notes and Sources 


The measure of damage to residential real property is controlled by Brooks ». 
City of Huntington, 234 W.Va. 607, 768 S.E.2d 97 (2014), 

This instruction will need to be modified if there is evidence that the cost 
of repair was not reasonable in relation to the property’s fair market value before 
it was damaged. The costs of repair must be reasonable in relation to the property’s 
fair-market value before it was damaged. The reasonableness of the cost of repair is 
ordinarily for the jury. However, the Court, as a matter-of-law, may find the cost of 
repair is unreasonable if it is unreasonably disproportionate to the property’s fair- 
market value before it was damaged. Brooks, 234 W.Va. 607, 768 S.E.2d 97 (2014). 

The trial court must assess a claim for diminution in value after repair “with 
guarded scrutiny before submitting it to a jury. It is only the extraordinary case that 
repair of damaged residential real property will not fully restore its prior value. 
Cosmetic damage, speculative decreased future market value, or damage which is 
readily and fully remediated are an insufficient foundation for a claim of residual 
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diminution in value. The trial court must ensure that, particularly where cost of 
repair exceeds the property’s fair-market value before the damage, any claim for 
residual diminution in value is ‘truly and reasonably necessary to achieve the cardinal 
objection of making the plaintiff whole’”. Brooks, 234 W.Va. 607, 768 S.E.2d 97 
(2014). 
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§ 806. Damage to Personal Property 

[Vame of plaintiff] is making a claim against [name of defendant] for 
damages done to [/s/her] [insert kind of property|. If you find [name of plaint:ff| 
has proven [7s/her| claim against [name of defendant], then you must decide 
an amount of reasonable compensation for the damage incurred. [Vame of 
plaintiff] may recover the following elements of damage which [he/she] has 
proven by a greater weight of the evidence. 


1. The cost of repairing the property. 

[If the property cannot be repaired, or the cost of repair exceeds 
the property’s market value, then [ame of plaint:f{f| may recover 
the property’s reduction in value. To determine the reduction in 
value, you should determine the market value immediately before 
the damage to the property and subtract the market value 
immediately after the damage occurred. | | 

2. Reasonable expenses incurred by [ame of plaintiff] as a result of 
the damage to the property. 

3. Reasonable compensation for loss of use of the property during 
the time [ame of plaintiff\ was deprived of [hzs/her] property. In 
determining compensation for loss of use you may consider any 
annoyance and inconvenience suffered by [name of plaini:ff}. 

4. If the [znsert the kind of property| had structural damage and the 
pre-damage fair-market value cannot be restored by reasonable 
repairs, then in addition the cost of repair [~ame of plaintiff] may 
recover its loss of value that exists after the repairs were made. 
However, the damages for cost of repair and loss of value that exist 
after repair, may not exceed the fair-market value of the |¢msert kind 
of property| before it was damaged. 


Notes and Sources 


The personal property elements of damage are controlled by Ellis ». King, 184 
W.Va. 227, 400 S.E.2d 235 (1990). In Syl. Pt. 2 the Court added the following 
element of damage, “If the owner of a vehicle which is damaged and subsequently 
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repaired can show a diminution in value based upon structural damage after repair, 
then recovery is permitted for that diminution in addition to the cost of repair, but the 
total shall not exceed the market value of the vehicle before it was damaged.” 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
18 





ple 





WEST VIRGINIA PATTERN JURY INSTRUCTION 
§ 900 — NEGLIGENCE, COMPARATIVE NEGLIGENCE AND 


PROXIMATE CAUSE 


TABLE OF CONTENTS 


NO IIN CCL CENCE SCLIN LON amen ete. setter tame Cue e tr Sere tenet euuh otra «ier; ssc cet sev eivenoits eee 2 

SEER EL TI GUNDIETES OCU GUIAYE. coy. RPE REE OEE CET PPE COOPER PEELE Eco eee ere 2 
Sy STONE ANTS aA ULE ST LERSINT TCI AN Rep OUT EWEN ON ALR wcbsnsenctcen suotel co var coon ecRee moe Retire ec tee 3 
SPD Sm OUCUITCHMN Ce U che my Ul lem OG LenC alts masa ameterr se reer teenies teeeeeey aor tiaras 4 

Wa ULETA CHC UU CREE S10 / een ON teem Nat Mach te mers etc Vetere) Gee econ + 
§ 904. Concurrent Negligence of Defendant with a Third Person Who Is Not a Party...... 5 
Oe LTO XIII LC ACCA SG antennae eM mre igri iee rer Mente we aver rte eR acres mere tise se Me oon 6 
SiG aIULCLV INI GUS Cane mM RMMMEReRy Contre crear cette a teem reste meer sities ect yser onsen cstesnee fi 
SOE A Ctahanlentales leader dle tltell Cx tinfor, 0a atrcemanche aetceh scene Prose Go ceeeE APR oe LEER ee 8 
Oe OSC Ol Dalal Giee IC CU Ce mermenmmreen testy teen tNete ce trate naa tin, etna n, feet cactes ese saa 9 
MO OCMAcSUuMDUOUEO MING Is eat OInDaraL Vee AU ies sort anee Mente veces ccur aa. scares 11 
SOlOeSucden we mervencyaulGibemseditare VE mn wt tay eee ian ecten ee teers, Is 
Sa EMEC St1TIS ae OG 1 Li Let eee ee rere ER agente Tce ris, Ser envy steascor curesseorannecatns 14 


Copyright © 2017 Supreme Court of West Virginia 


aie 7 i 


| | rr i 
tap oe Vay a as y 
wy : Ps i). 
| eo} (aon ThAS 
A ae ao La wea 
Teta eae 







ip ae 
pet .8 we oe 
~s 7 iva, a at 
; . 
: . ; | 














Civ THO.) Fa asset, 

ee ae ee Pree tire. MES <r te : 
Bc. an canis '« bak! UellcMlgusesp Osi. ua desler store: 7 me 
. .—. «iia siquiays scm ligewA See , sak 

74 ae ; a be oo 

(hel sia Prt ace?) TE Sig neatine bw 110 Seeoligayt te “4 
, co os i 
T os, os | cat ‘ «A palin 
yee - woe! se ue ihre Seyi y 
P | fi kos i, aie ie | 
V4 — ( . 1 ral tr ety: died In adcyaonel 2 
4 vinie dy (lat tagna ol ay doped 
Ki wae ee 
¢ 





§ 901. Negligence: Definition 

Negligence means the failure to exercise [reasonable/ordinary| care; that is, 
such care as a reasonably prudent person would have exercised under the same or 
similar circumstances. 

Therefore, “negligence” is the failure to do what a reasonably prudent person 
would have done under the same or similar circumstances, or, the doing of something 
that a reasonably prudent person would not have done under the same or similar 
circumstances. 


Plainer Language Version 

Negligence is the failure to use reasonable care to prevent harm to oneself or 
others. 

A person’s conduct is negligent when [/e/she| either does something that a 
reasonably careful person would not do in a similar situation, or [/e/she] fails to do 
something that a reasonably careful person would have done in a similar situation. 


Notes and Sources 


“Negligence is the violation of the duty of taking care under the given circumstances. 
It is not absolute, but is always relative to some circumstance of time, place, manner, or 
person.” Syl. Pt. 7, Strahin v. Cleavenger, 216 W.Va. 175, 179, 603 S.E.2d 197, 201 (2004) 
(quoting Syl. Pt. 1, Dicken v. Liverpool Salt & Coal Co., 41 W.Va. 511, 23 S.E. 582 (1895)). 


“The ultimate test of the existence of a duty to use care is found in the foreseeability 
that harm may result if it is not exercised. The test is, would the ordinary man in the 
defendant's position, knowing what he knew or should have known, anticipate that harm of 
the general nature of that suffered was likely to result?” Syl. Pt. 3, Hersh ». E-T Enters., 232 
W.Va. 305, 307, 752 S.E.2d 336, 338 (2014) (quoting Syl. Pt. 3, Sewell ». Gregory, 179 W.Va. 
585, 371 S.E.2d 82 (1988)). 


Evidence of a motor vehicle driver’s past driving record is inadmissible to establish 
negligence or lack of negligence. 
Phillips v. Stear, 236 W.Va. 702, 783 S.E.2d 567 (2016). 


The test for whether a duty is owed by the defendant is whether an ordinary person in 
the defendant’s position knew or should have known that harm of the general nature plaintiff 
suffered was likely to result. Wheeling Park Commission v. Dattoli, 237 W.Va. 275, 787 S.E.2d 
546 (2016). (Citing Syl. Pt. 3, Sewell ». Gregory, supra). 
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W.Va. P.J.I. § 900 Negligence, Comparative Negligence and Proximate Cause 


§ 902. Negligence: Elements of Liability 

[Mame of plaintiff] claims that [he/she] was harmed by [name of defendant]’s 
negligent conduct. To recover damages on this claim, [name of plaintiff] must 
prove, by a greater weight of the evidence, all of the following: 


1. That [name of defendant] was negligent, and 
2. That [name of plaintiff| was injured; and 
3. That [name of defendant]’s negligence was the proximate cause of [name 


of plaintiff]’s injury. 


Notes and Sources 


This introductory instruction explains the necessary elements that the plaintiff must 
prove before the jury can find the defendant liable for the plaintiff’s injury. 

The trial judge determines whether the defendant owes a duty to the plaintiff. 
Therefore, instructions explaining duty should not be given. 

“The determination of whether a defendant in a particular case owes a duty to the 
plaintiff is not a factual question for the jury; rather the determination of whether a plaintiff is 
owed a duty of care by a defendant must be rendered by the court as a matter of law.” Syl. Pt. 
5, Azkens v. Debow, 208 W.Va. 486, 488, 541 S.E.2d 576, 578 (2000). See also, Syl. Pt. 3, 
Jackson v. Putnam Cnty. Bd. of Educ., 221 W.Va. 170, 653 S.E.2d 632 (2007) (same). 

Proximate cause is subsumed in this instruction. See, Section 905 for a proximate 
cause instruction. 

“The proximate cause of an injury is the last neeligent act contributing to the injury 
and without which the injury would not have occurred.” Syl. Pt. 1, Mays ». Chang, 213 W.Va. 
220, 222, 579 S.E.2d 561, 563 (2003) (quoting Syl. Pt. 5, Hartley v. Crede, 140 W.Va. 133, 82 
S.E.2d 672 (1954), overruled on other grounds, State v. Kopa, 173 W.Va. 43, 311S.E..2d 412 
(1983). 

‘‘A party in a tort action is not required to prove that the negligence of one sought to 
be charged with an injury was the sole proximate cause of an injury. Divita v. Atlantic 
Trucking Co., 129 W.Va. 267, 40 S.E.2d 324 (1946), is overruled to the extent it states a 
contrary rule.” Syl. Pt. 2, Everly v. Columbia Gas of West Virginia, Inc., 171 W.Va. 534, 301 
S.E.2d 165 (1982) and Syl. Pt. 2, Mays v. Chang, 213 W.Va. 220, 579 S.E.2d 561 (2003). 

‘Onc requisite of proximate cause is an act or an omission which a person of ordinary 
prudence could reasonably foresee might naturally or probably produce an injury, and the 
other requisite is that such act or omission did produce the injury.” Syl. Pt. 4, AlcCoy ». 
Cohen, 149 W.Va. 197, 140 S.E.2d 427, 428 (1965). 
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W.Va. PJ.I. § 900 Negligence, Comparative Negligence and Proximate Cause 


§ 903. Concurrent Negligence: Multiple Defendants 

The negligence of [two/more] parties may join together to proximately cause 
[ ¢njurtes/damages]. 

If you find by a greater weight of the evidence that [names of defendants| were 
negligent and that their negligence joined together to proximately cause the 
[enjuries/damages| claimed by [name of plaintiff], then both [names of defendants| 
may be found at fault for the [zmjuries/damages]. 


Plainer Language Version 

[Mame of plaintiff| claims that [names of defendants] were each negligent and 
the negligence of each was a cause of [/7z5/her] harm. 

If [name of plaintiff| proves by the greater weight of the evidence that [”ames 
of defendants| were each negligent and their negligence was a proximate cause of 
[name of plaintiff|’s harm, each may be found at fault for the [zmjurtes/damages]. 


Notes and Sources 


The W.Va. Legislature abolished joint and several liability and adopted several liability 
in 2015 by repealing W.Va. Code § 55-7-13 and § 55-7-24 in 2015 and adopting new sections 
W.Va. Code §§ 55-7-13(a)-(d) (2015). However, the doctrine of concurrent negligence 
explained in Kodym »y. Frazier, 186 W.Va. 221, 412 S.E.2d 219 (1991) is still in effect. The jury 
must allocate the percentages of fault of the parties and nonparties pursuant to W.Va. Code 
§§ 55-7-13(a)-(d) (2015). 
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W.Va. P.J.I. § 900 Negligence, Comparative Negligence and Proximate Cause 


§ 904. Concurrent Negligence of Defendant with a Third Person Who Is Not a Party 

If you find by a greater weight of the evidence that | mame of defendant] was 
negligent and that [ame of defendant|’s negligence joined together with the 
negligence of a third person, not a party to the suit, and proximately caused the 
[enjuries/damages| claimed by [name of plaintiff], that fact will not relieve [name of 
defendant| from liability for [A7s/her| own negligence. 


Notes and Sources 


Kodym v. Frazier, 186 W.Va. 221, 412 S.E.2d 219 (1991). 
W.Va. Code §§ 55-7-13 (a)-(d). 


See, notes and sources under Section 903. 
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W.Va. PJ.I. § 900 Negligence, Comparative Negligence and Proximate Cause 


§ 905. Proximate Cause 

The proximate cause of an injury is a cause that produces the [njury/damage]| 
in the natural and probable sequence of events, and without which the injury would 
not have occurred. 

You are to decide whether [name of defendant|’s conduct was negligent and 
whether it proximately caused [name of plaintiff|’s harm. 

[ame of defendant|’s conduct proximately caused the injury if: (1) the 
conduct, in the natural and probable sequence of events, brought about the injury; 
and (2) the injury would not have happened without the conduct. 


Notes and Sources 


‘““The proximate cause of an injury is the last negligent act contributing to the injury 
and without which the injury would not have occurred.” Syl. Pt. 5, Hartley v. Crede, 140 
W.Va. 133, 82 S.E.2d 672 (1954), overruled on other grounds, State v. Kopa, 173 W.Va. 43, 311 
S.E.2d 412 (1983); Syl. Pt. 1, Mays v. Chang, 213 W.Va. 220, 579 S.E.2d 561(2003). 

‘‘A party in a tort action is not required to prove that the negligence of one sought to 
be charged with an injury was the sole proximate cause of the injury. Divita v. Atlantic 
Trucking Co., 129 W.Va. 267, 40 S.E.2d 324 (1946), is overruled to the extent it states a 
contrary rule.” Syl. Pt. 2, Everly v. Columbia Gas of West Virginia, Inc., 171 W.Va. 534, 301 
S.E.2d 165 (1982). 

An instruction which states that a defendant’s fault must be “the” proximate cause of 
the injury rather than “a” proximate cause of the injury is erroneous. Tracy v. Cottrell, 206 
W.Va. 363, 524 S.E.2d 879 (1999). | 

“Proximate cause is a vital and an essential element of actionable negligence and must 
be proved to warrant a recovery in an action based on negligence.” Syl. Pt. 3, McCoy v. Cohen, 
149 W.Va. 197, 140 S.E.2d 427, 428 (1965). 

“One requisite of proximate cause is an act or an omission which a person of ordinary 
prudence could reasonably foresee might naturally or probably produce an injury, and the 
other requisite is that such act or omission did produce the injury.” Syl. Pt. 4, McCoy v. 
Cohen, 149 W.Va. 197, 140 S.E.2d 427, 428 (1965). 






ty iS ae 
Flac ot ssouborg sect onions a ab yn hu ea 
biuow vaujaL sds oidy DENY eee th ie 1D 











bes Jasgilger ecw toubroo & Fug bartsh to asta] ‘i a hi 1 0 oY | 
. frien 2" [Rainiela'to sonnee} hoetzes ie ff an qtr dsardiw 

1 (1) 3 pisint adi beewes glotamixoig Toubroo a*[imstnstsh itt 2 
ryiwiet ot mods tdgvord ,2insve to Soneapes sidadorg has Unters dd ce soubao 
stoubmos oft tuoriiw becacrypel ovad-toa blyow ae 
















aera 
Twini ot! of yoltudrnes tor Inegiig gon teal orlt al vp ato Sauk > otaenixorg aT” ae * 
ObT peo somltelt 2 ive “bend seed yon boow puja oot dont wwoilaiw bar 
iE ,2& 2V WE aQod a phd, ghacaere wale on elionaue (ECT) SVG DE7.S SB EEE OV We 
LOOS (ae NCL ONS OCS £V WEES quer aoe, 1 79 ive :(Cher) Sie bs. x25 


@) bedgwor sro to cureaigon ogi reddy overt Ot bourse ton al modes Not b a ye A ae 
ryt, ih -psulal add Po aes sipriteog oles of aew Yrutal 18 nviw boyimts od . 
naaiats Heres adt o7 bolvriseo x: {i +f) aes bg F208 Ne o'/ W CSL. witha . | 
POE AP8 VW TL en stirs 4 atte > wAwatheo a vad f ps a4 dvd "slur TiaIROD 
(ROL) 2aF bS ae 


yosaey samme sdt” a eer tent oiechasiel etait aeneetiole noitauneli nA 
af five’) a. eases © pope ot) lo Sees ange "a" neds todisl yin Shi 
£eedty O08 SS AL2 he C38 eV ee 


Tai ASO Sitijat. 2 doors by toocasls lenreres ae bette levy al SeUBD oinemixorg” 
wean Y Aes Fi we’ nea bt inaut beeed medee ae wyeTdeSsr e IneTIAW OF besvatg ad 5) 
‘caer, 8th AMP bo Die ObF Ser .6V¥,W OFF 
vienna tO ang » dowtw BOiANE Ties 6 Te at ar yore 49 Pe yang | aut)" 7 


alr tne wij ct aokoup yliludong i yllehriee rigun soaaned he dpnoesst blues sonobery , 
Ce Mh ee bye ° aay ofp abulaead bith iinet maine 90 tae tows ddd Bi ‘galpot varie. 7 
LER LY BLE | ‘S bS.OLZ OFF VRE av Opt wai ve 


{ f i —_ — 
2 


x 





W.Va. P.J.I. § 900 Negligence, Comparative Negligence and Proximate Cause 


§ 906. Intervening Cause 

[Mame of defendant] claims that [he/she] was not the proximate cause of [name 
of platntiff|’s |injury/damage| because there was an intervening, negligent 
[act/omission| that caused the [znjury/damage]| of [name of plaintiff}. 

[ame of defendant] is not responsible for [name of plaintiff|’s |injury/damage| 
if it is proven, by the greater weight of the evidence, all of the following: 


1. That there was a new independent, negligent | act/omission| of [another 
party/person| that occurred after the conduct of [name of defendant]; and 

2. That the new independent, negligent [act/omisston| was a new, effective 
cause of the [zmjury/damage]|; and 

3. That the new independent, negligent [act/omzssion], operating 
independently of anything else, caused the injury. 


Notes and Sources 


Lester v. Rose, 147 W.Va. 575, 130 S.E.2d 80 (1963), overruled on other grounds by 
State ex rel. Sutton v. Spillers, 181 W.Va. 376, 382 S.E.2d 570 (1989). 

Estate of Postlewait v. Ohio Valley Med. Ctr. Inc., 214 W.Va. 668, 591 S.E. 2d 226 
(2003). 

Sydenstricker vy. Mohan, 217 W.Va. 552, 618 S.E. 2d 561 (2005). 


See, Product Liability Section 420 for a pattern instruction on a superseding and 
intervening cause in a product liability case. 
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W.Va. P_J.I. § 900 Negligence, Comparative Negligence and Proximate Cause 


§ 907. Combined Proximate Cause 

If a party commits a negligent act or acts that join together with the negligent 
act or acts of another party, and the two combine to cause [zmjury/damage|, each 
negligent party may be found at fault for the resulting [zmjury/damage| and the 
negligence of each party will be regarded as a proximate cause of the 
[enjury/damage]. 


Notes and Sources 


The W.Va. Legislature abolished joint and several liability and adopted several 
liability in 2015 by repealing W.Va. Code § 55-7-13 and § 55-7-24 in 2015 and adopting new 
sections W.Va. Code §§ 55-7-13(a)-(d) (2015). However, the doctrine of combined 
proximate cause explained in Kodym v. Frazier, 186 W.Va. 221, 412 S.E.2d 219 (1991) is still 
in effect. The jury must allocate the percentages of fault of the parties and nonparties 
pursuant to W.Va. Code §§ 55-7-13(a)-(d) (2015). 
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§ 908. Comparative Negligence 

Read the “Notes and Sources” following this instruction before using 
this instruction. 

[Name of defendant] claims that [name of plaintiff|’s negligence contributed to 
[his/her] injury. 

If you find that [name of defendant| was negligent and the negligence 
contributed to [xame of plamtiff|’s harm, then you must determine if [name of 
plaintiff| was also negligent and whether this negligence contributed to [hzs/her] 
injury. | 

If [name of plaintiff]’s negligence, if any, equaled or exceeded the negligence 
of [name of defendant], then [name of plaintzff| may not recover damages. 

If [name of plaintiff|’s negligence, if any, was less than the negligence of [name 
of defendant], then [name of plaint:ff|’s damages will be reduced by the percentage of 
[name of plaintiff|’s negligence. 

To establish that [name of plaintiff\’s negligence contributed to [/zs/her| 
injury, [vame of defendant] must prove both of the following: 


1. That [vame of plaintiff| was negligent; and 
2. That [name of plaintiff|’s negligence contributed to [Azs5/her| injury. 


If you find that [name of plaintiff] was negligent, and it was less than [ame of 
defendant]’s negligence, do not reduce any money damages you may award [name of 
plaintiff] by the percentage of [name of plaintiff|’s fault. I will reduce [name of 
plaintiff|’s damages by the percentage that you find | ame of plaintiff| was at fault. I 
will calculate the actual reduction after you return your verdict. 


Notes and Sources 


This instruction follows W.Va. case law holding that a plaintiff may not recover if 
his/her fault equals or exceeds the fault of the defendant(s) and/or nonparties. However, the 
Legislature in 2015 modified comparative fault. See W.Va. Code § 55-7-13 c (c). The 
legislative change did not set forth whether the plaintiff recovers if his/her fault equals the 
fault of the defendant(s) or nonparties. Therefore, this instruction follows preceding WV 
case law that the plaintiff may not recover if his/her fault equals or exceeds the fault of the 
defendant(s). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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This instruction will have to be modified if there are multiple defendants or 
nonparties. See W.Va. Code § 55-7-13(a)-(d) (2015). 


In Adkins v. Whitten, 171 W.Va. 106, 297 S.E.2d 881(1982), the court set out a model 
comparative negligent instruction in footnote 5. The model instruction will be very hard for a 
lay jury to understand. This instruction will be easier to understand. 


In Adkins »v. Whitten, supra, the court held that when there is evidence of comparative 
negligence the trial court, if requested, must instruct the jury as to the effect of comparative 
negligence. 


‘A party is not barred from recovering damages in a tort action so long as his 
negligence or fault does not equal or exceed the combined negligence or fault of the other 
parties involved in the accident.” Syl. Pt. 2, Rowe v. Sisters of Pallottine Missionary Society, 211 
W.Va. 16, 18, 560 S.E.2d 491, 493 (2001) quoting Syl. Pt. 3, Bradley v. Appalachian Power Co., 
163 W.Va. 332, 256 S.E.2d 879 (1979). 

“.,, the jury must apportion the comparative fault of parties in special 
interrogatories.” Rowe v. Sisters of Pallottine Missionary Society, 211 W.Va. 16, 21, 560 S.E.2d 
491, 496 (2001) (citing Bradley »v. Appalachian Power Co., 163 W.Va. 332, 343, 256 S.E.2d 879, 
885-86 (1979), 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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§ 909. Assumption of the Risk - Comparative Fault 

Read the “Notes and Sources” following this instruction before using 
this instruction. 

[ame of defendant] claims that [name of plaintiff] is at fault because [name of 
plaintiff| voluntarily assumed the risk that [4e/she] would be injured. 

If you find that [xame of defendant] was negligent and the negligence 
contributed to [name of plaintiff|’s injury, then you must also determine if [name of 
plaintiff| was at fault by voluntarily assuming the risk of injury caused by [name of 
defendant|’s negligence. 

If [name of plaintiff|’s fault in voluntarily assuming the risk of injury equals or 
exceeds the fault due to the negligence of |zame of defendant], then [name of plaintiff] 
may not recover damages. 

If [name of plaintiff|’s fault in voluntarily assuming the risk of injury was less 
than the fault due to the negligence of [name of defendant], then |name of plaintiff]’s 
damages will be reduced by the percentage of [name of plaintiff|’s fault caused by 
assuming the risk of injury. 

[Name of plaintiff] may be found at fault for voluntarily assuming the risk of 
injury if [name of defendant] proved all of the following: 


1. That [name of plaintiff] knew of the danger that [he/she] says caused 

| his/her] injury; and 
2. That [he/she| appreciated the risk of injury caused by the danger; and 
3. That [he/she] voluntarily took that risk. 


If you find that [xame of plaintiff| was at fault and it was less than [name of 
defendant|’s negligence, do not reduce any money damages you may award [name of 
plaintiff| by the percentage of [name of plaintiff|’s fault. I will reduce [name of 
plaintiff|’s damages by the percentage that you find [name of plaintiff| was at fault. I 
will calculate the actual reduction after you return your verdict. 


Notes and Sources 

This instruction follows W.Va. case law holding that a plaintiff may not recover if 
his/her fault equals or exceeds the fault of the defendant(s) and/or nonparties. However, the 
Legislature in 2015 modified comparative fault involving assumption of risk. See W.Va. Code 
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§ 55-7-13 c (c). The legislative change did not set forth whether the plaintiff recovers if 
his/her fault equals the fault of the defendant(s) or nonparties. Therefore, this instruction 
follows preceding WV case law that the plaintiff may not recover if his/her fault equals or 
exceeds the fault of the defendant(s). 


This instruction will have to be modified if there are multiple defendants and 
nonparties. See W.Va. Code § 55-7-13(a)-(d) (2015). 


In King v. Kayak Mfg. Corp., 182 W.Va. 276, 387 S.E.2d 511 (1989) the court adopted 
comparative assumption of risk and discussed the elements of assumption of risk. 


In Adkins vp. Whitten, 171 W.Va. 106, 297 S.E.2d 881(1982), the court held that when 
there is evidence of comparative negligence the trial court, if requested, must instruct the 
jury as to the effect of comparative negligence. Therefore, the jury, if requested, should be 
instructed on the effects of comparative assumption of the risk. 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. § 900 Negligence, Comparative Negligence and Proximate Cause 


§ 910. Sudden Emergency (to be used rarely) 

[Name of plaintiff/defendant]| claims that [he/she] was not negligent because 
[he/she] acted with reasonable care in an emergency situation. [Vame of 
plaintiff/defendant] was not negligent if [he/she] proves all of the following: 


1. That there was a sudden and unexpected emergency situation; and 

2. That [name of plaintiff/defendant]|'s negligence did not create the 
emergency, in whole or in part; and 

3. That [name of plaintiff/defendant| acted as a reasonably careful person 
would have acted in a similar emergency situation, even if it appears that 
a different course of action would have been safer if | /e/she] had time to 
form a judgment. 


Notes and Sources 


“We reiterate that a sudden emergency instruction 1s to be given rarely, in instances of truly 
unanticipated emergencies which leave a party little or no time for reflection and deliberation, and 
not, for example, in cases involving everyday traffic accidents arising from sudden situations which, 
nevertheless, reasonably prudent motorists should expect.” Moran v. Atha Trucking, Inc., 208 
W.Va. 379, 390, 540 S.E. 2d 903, 914 (1997). See also, Syl. Pt. 1, Roth ». Connolly, 203 W.Va. 
607, 608, 509 S.E.2d 888, 889 (1998); Syl. Pt. 3, Poe v. Pittman, 150 W.Va. 179, 179-80, 144 
S.E.2d 671, 673 (1965). 

A jury instruction concerning a sudden emergency must state that the existence of an 
emergency requiring a rapid decision is one factor in the total comparative fault analysis. Such 
an instruction should be included in the instruction on determining the comparative 
negligence of the parties and should not be a separate instruction. Syl. Pt. 4, Moran v. Atha 
Trucking, Inc., 208 W.Va. 379, 540 S.E.2d 903 (1997). 


13 
























; orneogd sniogilgen jon 2RW biel pre | 


Ww owe) soitsutig yonayrame at | a _ > ates 
-gatwollot atl Yo Ile esvorq fedolg nt neailgot : aa wf one SohN 


Pa 


bits ;pOMaUIIE YouogISITto rseehia a eal atari ¥, a 
oil) 5tx919 ton bib sonsyilgune ‘Fuad Qaniale a6 a} asd 
seis cyte tulad a OTS NT9EM: 19 | _ 


no2z19q lifes yidenoaros & ee baton funn ale Ses Sa 


tnds eos WH mvs oentie youogtons telienia @ at bolos avad bite 99 
c} amin bad Istahan | li wine neod ove blow noosa te szivoE9 insisRib g o a he | 


a ro ; i 
zoo bas, hs A 


Casey Yo Depew aes 26h elven eaetyg eb 00 2h svORFservitaNs Coat aneTD ail b Yoel semieush® ea 
hive “antec bin tat youn’ Wi saat Wt VO SUNT Pei oy Keesha TDM MES nstodinerenins 
acute 2horinwiie wena ee) Laie pirkaae Yee! eplucves yotetlowar cass wt Sages Yat, oi 7 
BOS ,ovk gavkwell adi. cnpcby Avda binds cieuidan toma dnnounys 229) 
VW 20% donne? ~ dw 1 1 lye ,orlm ve .TOEL) O12 200 BS 2.2 OF2 ORE OVE eV, be 
bet O8-OCL OU oV.W FL seit con £ a v2 (8QOt) OBB 888 be 2.008 (808 , 108 
{2OL) EXO ING bS.L.2 
tip to sorrgiixe aii tari! ote? wim yonoyyees ai 8 gniereortos noltoutent iu} A x 
dase eeviane teat veineeqmoe |103 uli ni eS sto 2f noiaioeh biqes s ganiupsi onagrom> 
svitereqe1o9 wit guimunotsb co cottartiaal ost ni hobulaniod bloods nonowned a6 © 
Ah. cael 6 9 lve .aolouveni sieumgne ood jon bhwode bas estrteg 91 10 oe ; 
(TOG) 208 HE. 3.6 OG OVE .2V.W 80S al Le 


: - 


W.Va. P.J.I. § 900 Negligence, Comparative Negligence and Proximate Cause 


§ 911. Res Ipsa Loquitur 

You may infer that the harm suffered by [name of plaintiff] was caused by the 
negligence of [mame of defendant] if you find by a greater weight of the evidence all 
of the following: 


1. That the event that caused [name of plaintiff]’s harm ordinarily would 
not have occurred unless someone was negligent; and 

2. That the defendant’s negligence is the only conclusion that can be 
reasonably and legitimately drawn from the evidence; and 

3. That the evidence eliminates other causes of |name of plaintiff's harm, 
including the conduct of [ame of plaintiff or any other person(s); and 

4. That the indicated negligence is within the scope of [name of 
defendant]’s duty to [name of plaintiff]. 


If you find from a greater weight of the evidence that all four of these factors 
were proven then you may find that [ame of defendant| was negligent. 


Notes and Sources 


Syl. Pt. 4, Foster v. City of Keyser, 202 W.Va. 1, 501 S.E.2d 165 (1997); 

Kyle v. Dana Transp., Inc.. 220 W.Va. 714, 649 S.E. 2d 287 (2007); and 

Dickens v. Sahley Realty Co. Inc., 233 W.Va. 150, 756 S.E.2d 484 (2014) (Res Ipsa 
Loquitur only applies in cases where the defendant’s negligence 1s the only inference that can be 
reasonably and legitimately drawn from the circumstances). 
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W.Va. P.J.I. § 1000 Premises Liability 


WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
§ 1000 — PREMISES LIABILITY 
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W.Va. P.J.I. § 1000 Premises Liability 


§ 1000. Failure to Maintain Property in a Reasonably Safe Condition 


A. General - Elements of Proof 
[Mame of plaintiff] claims that [he/she] was injured by [name of defendant's negligent 
conduct in failing to keep and maintain [/zs/her/its| property in a reasonably safe condition. 
To recover damages on this claim, [name of plaintiff] must prove, by the greater weight of the 


evidence, all of the following: 


1. That [name of plaintiff] was injured on the property of [name of defendant]; and 
2. That, at the time of [Hzs/her] injury, [name of plaintiff] was not a trespasser on 
the property of [name of defendant]; and 

3. That [name of defendant] did not exercise ordinary care to keep and maintain the 
property in a reasonably safe condition; and 

4. That [name of plaintiff] was injured; and 

5. That [name of defendant]'s failure to keep and maintain [hzs/her/its| property in a 


reasonably safe condition was a proximate cause of [name of plaintiff]'s injury. 


Notes and Sources 


In Syl. Pt. 2, Burdette v. Burdette, 147 W.Va. 313, 127 S.E.2d 249 (1962), the court 
held: 

“The owner or the occupant of premises owes to an invited person the duty to 
exercise ordinary care to keep and maintain the premises in a reasonably safe condition.” 

In Mallet v. Pickens, 206 W.Va. 145, 522 S.E.2d 436 (1996), the distinction between 
licensees and invitees was abolished and established that a duty of reasonable care is owed to 
any non-trespassing entrant. 

See also, Negligence, Comparative Negligence, and Proximate Cause Jury 
Instructions, § 900 et seq which defines, details, and provides additional citations regarding 
negligence and proximate cause. 
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W.Va. P.J.I. § 1000 Premises Liability 


B. Factors to Consider in Determining whether the Defendant met the 
Burden of Reasonable Care. 


In determining whether [ame of defendant] exercised reasonable care, the jury should 


consider the following factors: 


1. The foreseeability that an injury might occur. [Vame of defendant] had a duty to 
take reasonable steps to eliminate the risk posed by a hazard only if it was 
foreseeable that harm was likely to result from the hazard. 

2. The seriousness of an injury that may occur. 

3. The time, manner, and circumstance under which [name of plaintiff| entered the 
premises. 

4. The normal or expected uses of the premises. 

5. The magnitude of the burden placed upon [ame of defendant] to guard against 


injury, and the consequences of placing that burden on [name of defendant]. 


Notes and Sources 


The factors to be considered in determining whether the owner or possessor of land 
met the burden of reasonable care are set out in Syl. Pt. 6, Mallet v. Pickens, 206 W.Va. 145, 
522 S.E.2d 436 (1999). 

The factors listed relate to the “burden of care under the circumstances to all non- 
trespassing entrants.” Syl. Pt. 6, Mallet, supra. 

““Possessors of property do not have a duty to eliminate every potential hazard; they 
only have a duty to take reasonable steps to ameliorate the risk posed by the hazard where it is 
foreseeable that harm is likely to result from the hazard”. Hersh v. E-T Enterprises, 232 
W.Va. 305, 752 S.E.2d 336 (2014). 
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W.Va. P.J.I. § 1000 Premises Liability 


§ 1001. Trespassers 


A. Definition 

A trespasser is a person who goes upon or enters the property or premises of 
another without invitation, express or implied, and does so out of curiosity or for 
[his/her] own purpose(s) or convenience, and not in the performance of any duty to 


the owner. 


Notes and Sources 


Syl. Pt. 1, Huffman v. Appalachian Power Co., 187 W.Va. 1, 415 S.E.2d 145(1991). 

In Mallet v. Pickens, 206 W.Va. 145, 522 S.E.2d 436 (1999), the Supreme Court of 
Appeals held that “‘(t)he common law distinction between licensees and invitees is hereby 
abolished; landowners or possessors now owe any non-trespassing entrant a duty of 
reasonable care under the circumstances. We retain our traditional rule with regard to a 
trespasser, that being that a landowner or possessor need only refrain from willful or wanton 
injury.” Jd. at Syl. Pt. 4. 

See also, Negligence, Comparative Negligence, and Proximate Cause Jury Instructions 
§ 900, et seq which defines, details, and provides additional citations regarding negligence and 
proximate cause. 


B. Duty of Care Owed to Trespassers 

[ame of defendant| claims that [name of plaintiff] was a trespasser on [name of 
defendant|’s property at the time [He/she] was injured. If you determine that [name of plaintzff] 
was a trespasser on [name of defendant|’s property, then, to recover damages on this claim, 


[name of plaintiff] must prove, by the greater weight of the evidence, all of the following: 


1. That [ame of plaintiff] was injured on the property of [~ame of defendant]; and 
2. That [name of plaintiff] was injured by the willful or wanton conduct of [name of 
defendant). 


Notes and Sources 


See, Syl. Pt. 4, Mallet ». Pickens, 206 W.Va. 145, 522 S.E.2d 436 (1999) (“We retain 
our traditional rule with regard to a trespasser, that being that a landowner or possessor need 
only refrain from willful or wanton injury”’). 
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W.Va. P.J.I. § 1000 Premises Liability 


In 2015, the Legislature added § 55-7-27 to the West Virginia Code. This section 
provides that “[a] possessor of real property, including an owner, lessee or other lawful 
occupant, owes no duty of care to a trespasser except in those circumstances where a 
common-law right-of-action existed as of the effective date of this section, including the duty 
to refrain from willfully or wantonly causing the trespasser injury.” Section 55-7-27(b) 
expresses the intent of the Legislature “to codify and preserve the common law in West 
Virginia on the duties owed to trespassers by possessors of real property as of the effective 
date of this section.” 


C. Duty of Care to Trespassers: Highly Dangerous Condition Known to 
Landowner/Lessee 


[Name of defendant] claims that [name of plaintiff] was a trespasser on [his/her/its] 
property at the time [name of plaintiff| was injured. Even if you find that [name of plaintiff] 
was a trespasser at the time of [/75/her] injury, you may still find in favor of [name of plaintiff] 


if [he/she] proves, by the greater weight of the evidence, all of the following: 


1. That [name of defendant] created or maintained a highly dangerous condition or 
instrumentality on [/7z5/her/its|] property; and 

2. That [name of defendant] knew, or from facts within [/zs/her/its| knowledge 
should have known, that trespassers constantly intrude in the area where the 
dangerous condition was located; and 

3. That [ame of defendant| was aware that the condition was likely to cause serious 
bodily injury or death to trespassers such as [name of plaintiff]; and 

4, That the condition was such that [~ame of defendant] had reason to believe that 
trespassers such as [name of plaintiff] would not discover it; and 

5. That [ame of defendant] failed to exercise reasonable care to adequately warn 
[name of plaintiff] of the dangerous condition; and 

6. That [name of plaintiff] was injured; and 

7. That the dangerous condition was a proximate cause of [name of plaintiff's 


injury. 
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W.Va. P.J.1. § 1000 Premises Liability 


Notes and Sources 


Syl. Pt. 4, Huffman v. Appalachian Power Co., 187 W.Va. 1, 415 S.E.2d 145 (1991)(“For 
a trespasser to establish liability against the possessor of property who has created or 
maintains a highly dangerous condition or instrumentality upon the property, the 
following conditions must be met: (1) the possessor must know, or from facts within his 
knowledge should know, that trespassers constantly intrude in the area where the 
dangerous condition is located; (2) the possessor must be aware that the condition is 
likely to cause serious bodily injury or death to such trespassers; (3) the condition must 
be such that the possessor has reason to believe trespassers will not discover it; and (4), in 
that event, the possessor must have failed to exercise reasonable care to adequately warn 
the trespassers of the condition.”). See also, Syl. Pt. 4, Brown v. Carvill, 206 W.Va. 605, 

527 S.E.2d 149 (1998) (quoting Huffman). 

“(I|n evaluating whether an instrument or condition on [name of defendant]’s 
property is dangerous under the circumstances, the role of the trial court is to first 
determine whether the instrument or condition, making all factual inferences in favor of 
the trespasser, could reasonably be considered dangerous under the circumstances. 

Whether the instrument or condition may reasonably be considered dangerous under 
the circumstances is a legal question, and whether the instrument or condition is, in fact, 
dangerous under the circumstances is a question for jury determination.” Syl. Pt. 5, 

Brown v. Carvill, 206 W.Va. 605, 527 S.E.2d 149 (1998). 
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W.Va. P.J.I. § 1000 Premises Liability 


§ 1002. Child Trespassers: Duty of Care 

[Mame of defendant] claims that [name of injured child| was a trespasser on 
[name of defendant|’s property at the time that [name of injured child] was injured. 
Even if [name of child| was a trespasser at the time [he/she] was injured, [name of 
defendant| may be liable for the injury if [name of plaintzff| proves, by the greater 
weight of the evidence, all of the following: 

1. That there was a dangerous condition on the property of [name of 
defendant] in an area frequented by children; and 

2. That [ame of defendant] knew or should have known of the dangerous 

condition; and 

3. That [mame of defendant| knew or should have known that children 
frequented the area where the dangerous condition existed; and 

4. That | name of defendant] failed to exercise reasonable care to prevent 
injury to a trespassing child; and 

5. That [ame of child] was injured as a proximate result of the dangerous 
condition. 


Notes and Sources 


‘““An owner or proprietor of a dangerous instrumentality must exercise reasonable 
care to avoid injury to a trespassing child whose presence at the time and place of danger was 
either known to the proprietor or might reasonably have been anticipated.” Syl. Pt. 4, Sutton 
vy. Monongahela Power Co., 151 W.Va. 961, 158 S.E.2d 98 (1967). 


In Sutton v. Monongahela Power Co., 151 W.Va. 961, 971, 158 S.E.2d 98, 104 (1967), the 
Court stated: 


Although the Attractive Nuisance Doctrine is not recognized in this 
State, this Court has adopted a rule quite similar to that doctrine and has held 
that where a dangerous instrumentality or condition exists at a place 
frequented by children who thereby suffer injury, the parties responsible for 
such dangerous condition may be held liable for such injury if they knew, or 
should have known, of the dangerous condition and that children frequented 
the dangerous premises either for pleasure or out of curiosity. Love v. Virginian 
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W.Va. PJ.I. § 1000 Premises Liability 


Power Co., 86 W.Va. 393, 103 S. E. 352 (1920); Waddell v. New River Co., 141 
W.Va. 880, 93S. E. 2d 473 (1956); Hatten v. Mason Realty Co., 148 W.Va. 380, 
135 S. E. 2d 236 (1964). 


Under this doctrine where the defendants know or should know of such 
dangerous instrumentality and the repeated presence of children, the mere fact 
that they are trespassers does not bar recovery. 


See also, Mallet v. Pickens, 206 W.Va. 145, 522 S.E.2d 436 (1999). 


With regard to the definition of “dangerous condition,” the Supreme Court of 
Appeals has stated: 


We have examined our prior cases discussing the "dangerous 
instrumentality” or "dangerous condition” doctrine and believe that it is next 
to impossible to craft a general, all-inclusive definition of what is "dangerous" 
when determining which instrumentalities or conditions may subject a 
landowner to liability. We have held in our cases that everything from 
dynamite, blasting powder, and fumes from a leaking gasoline pipeline to a pool 
of water and a pile of sawdust could be a dangerous instrumentality or 
condition. Throughout these cases, it is clear that whether or not a condition 
on property is dangerous is based on a determination of whether the condition 
"constitutes a hidden danger or trap.” Syl. Pt. 2, in part, Hatten v. Mason Realty 
Co., 148 W.Va. 380, 135 S.E.2d 236 (1964). Whether an instrument or 
condition is a hidden danger or trap to a trespasser requires that the instrument 
or condition be viewed in its context. (Footnotes omitted). | 


Brown v. Carvill, 206 W.Va. 605, 610, 527 S.E.2d 149, 154 (1998). 


See also, Syl. Pt. 3, Sutton v. Monongahela Power Co., 151 W.Va. 961, 158 S.E.2d 98 
(1967), which specifically addressed the duty of care owed to a child trespasser with regard to 
a property owner who maintains electric wires: 


Even though a child is a trespasser on the property of a third party, he is 
not a trespasser as to one who maintains electric wires either on or in such 
proximity to the lands of the third person that the child while on such lands or 
abjects on such lands may come in contact with the wires. 


Accord Syl. Pt. 6, Smoot v. Am. Elec. Power, 222 W.Va. 735, 671 S.E.2d 740 (2008). 


See also, Negligence, Comparative Negligence, and Proximate Cause Jury 
Instructions, § 900 et seg which defines, details, and provides additional citations regarding 
negligence and proximate cause. 
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W.Va. P.J.I. § 1000 Premises Liability 


§ 1003. Open and Obvious Hazards 

[ame of defendant] claims that [7t/he/she/they| is not liable to [name of 
plaintiff| because the injury to [name of plaintiff] was proximately caused by an open 
and obvious danger. [/Vame of defendant| owed no duty of care to [name of plaintzff] 
if the hazard was open, obvious, reasonably apparent, or was as well-known to 
[name of plaintiff] as it was to [name of defendant]. 


Notes and Sources 


This instruction follows the language of W.Va. Code, § 55-7-28. The statute reinstates 
the “open and obvious” rule, and abrogates Syl. Pt. 7 in Hersh v. E-T Enters., 232 W.Va. 305, 
752 S.E.2d 336 (2013) which held the plaintiff’s confrontation of an open and obvious hazard 
was merely an element to be considered by the jury in apportioning relative fault of the 
parties. 

Where the relevant facts and inferences are not in dispute, the determination as to 
whether a hazard is “open and obvious” presents a question for the court. However, where 
the determination as to whether a hazard is open and obvious depends on the resolution of 
disputed facts and inferences, the issue presents a question for the jury. 
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W.Va. P.J.I. § 1000 Premises Liability 


§ 1004. Public Safety Statutes 

[ame of plaintiff| claims that [name of defendant] violated a public safety statute [znsert 
statute| regarding the duty of a property owner or lessee to keep and maintain [hzs/her/its| 
property in a safe condition and that the violation of this statute proximately caused an injury 
to [name of plaintiff]. The statute in this case requires [name of defendant] to [statement of the 
relevant duty in the statute|. To recover damages based on the violation of this statute, | ame of 


plaintiff| must prove, by the greater weight of the evidence, all of the following: 


1. That [he/she] is a member of the group that the statute protects; and 
2. That [name of defendant] violated the statute by [statement of the language in the 
statute that was allegedly violated|; and 


3. That the violation of the statute proximately caused an injury to [name of 


plaintiff}. 


Notes and Sources 


Prima facie evidence of negligence, in a premises liability case, can be established by 
proof that the defendant violated a public safety statute. See, Syl. Pt. 7, Shaffer v. Acme 
Limestone Co., 206 W.Va. 333, 524 S.E.2d 688 (1999) (“When a statute imposes a duty 
on a person for the protection of others, it is a public safety statute and a violation of such a 
statute is prima facie evidence of negligence unless the statute says otherwise. A member of a 
class protected by a public safety statute has a claim against anyone who violates such a 
statute when the violation is a proximate cause of injury to the claimant.’’). 

See also, Syl. Pt.1, Miller v. Warren, 182 W.Va. 560, 390 S.E.2d 207 (1990) (“Failure 
to comply with a fire code or similar set of regulations constitutes prima facie negligence, if 
an injury proximately flows from the non-compliance and the injury is of the sort the 
regulation was intended to prevent; on the other hand, compliance with the appropriate 
regulations 1s competent evidence of due care, but does not constitute due care per se or 
create a presumption of due care.”’); Syl. Pt. 5, Reed ». Phillips, 192 W.Va. 392, 452 S.E.2d 
708 (1994)(“ In light of West Virginia Code § 37-6-30 (1985) and the rules and regulations 
promulgated by the West Virginia State Fire Commission pursuant to West Virginia Code § 
29-3-5 (1992), the absence of a smoke detector in a one-or two-family dwelling constitutes 
prima facie evidence of negligence on the part of a landlord if the injury proximately flows 
from the non-compliance.””); Hersh v. E-T Enters., (city building code which requires a 
handrail on stairs with more than four risers); Pack v. Van Meter, 177 W.Va. 485, 354 S.E.2d 
581 (1986) (addressing safety standards for “factories, mercantile establishments, mills or 
workshops”’). 
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W.Va. P.J.I. § 1000 Premises Liability 

The Legislature, in enacting W.Va. Code § 55-7-28 expressed its intent to reinstate 
and codify “the open and obvious hazard doctrine” in premises liability cases as it existed 
prior to Hersh v. E-T Enters., 232 W.Va. 305, 752 S.E.2d 336 (2013). However, it also appears 
to have recognized that the doctrine should not be mechanically applied where the hazard 
involves the violation of a public safety statute. Section 55-7-28 states: 

In its application of the [open and obvious] doctrine, the court as a 

matter of law shall appropriately apply the doctrine considering the nature and 

severity, or lack thereof, of violations of any statute relating to a cause of 

action. 
The author is of the opinion that this provision will require the common law development of 
the doctrine in those cases where liability is asserted against the owner, lessee or lawful 
occupant of real property based upon the violation of statute intended to protect the public 
safety. 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1101. 
§ 1102. 
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§ 1105. 
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W.VA. P.J.1. § 1100 CONTRACTS 


~ § 1101. Definition 


A contract is an agreement between two or more [persons/parties| in which 
each promises to do something that has value, or promises not to do something that 
has value, in exchange for the promise of the other [persons/parties|. The promises 
are said to be in "consideration" of one another, and mutual consideration is 


essential to a valid contract. 


Notes and Sources 


17A AM. JUR. 2d, Contracts § 1; 
RESTATEMENT (SECOND) of Contracts § 1 (1981); 
BLACK'S LAW DICTIONARY (9th ed. 2009), Contract. 
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WiVArE les 1100 CONTRACTS 


§ 1102. Essential Factual Elements 

[Mame of plainteff| claims that [he/she/:t| entered into a contract with [name of 
defendant]. A valid contract consists of an offer, an acceptance, and mutual 
consideration. To prove that a contract was created, [name of plaintiff| must 
establish, by the greater weight of the evidence, all of the following: 


1. That [name of plaintiff/defendant| made an offer to [name of 
defendant/plaintiff|; and 

2. That [name of defendant/plaintiff| accepted this offer; and 

3. That each party provided consideration to the other by promising to do 
something that has value or promising not to do something that has value; 
and 

4. That both parties agreed to the terms of the contract. 


When you examine if the parties agreed to the terms of this contract you 
should consider if a reasonable person would conclude, under these circumstances 
and from the words and conduct of each party, that there was an agreement. 


Notes and Sources 


_ Hardwood Group v. Larocco, 219 W.Va. 56, 631 S.E.2d 614 (2006); 
Warden »v. Bank of Mingo, 176 W.Va. 60, 341 S.E.2d 679 (1985); 
McCormick »v. Hamilton Bus. Sys., Inc., 175 W.Va. 222, 332 S.E.2d 234 (1985); 
Wheeling Downs Racing Ass 'nv. W.Va. Sportservice, Inc., 157 W.Va. 93, 199 S.E.2d 308 
(1973); 
First Nat'l Bank of Gallipolis v. Marietta Mfg. Co., 151 W.Va. 636, 153 S.E.2d 172 
(1967). 


Elements of a unilateral contract. Crtizens Telecommunications Company of West 
Virginia v. Sheridan, 239 W.Va. 67, 799 S.E.2d 144 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1103. Offer 

An offer is a definite and specific proposal presented by one party to another 
party. It contains expressed, specific terms and conditions that may include what 
each party is to do or not to do, what each may or may not receive, or any other 
definite proposal that indicates a willingness to enter into a bargain. Both an offer 
and an acceptance of this offer by the party to whom it was addressed are required 


to create a contract. 


Notes and Sources 


Ways v. Imation Enters. Corp., 214 W.Va. 305, 589 S.E.2d 36 (2003); 
Bailey v. Sewell Coal Co., 190 W.Va. 138, 437 S.E.2d 448 (1993); 
Cook v. Heck's Inc., 176 W.Va. 368, 342 S.E.2d 453 (1986). 
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WiVA. PJ I. §: 1100: ConTRacTs 


§ 1104. Counter Offer 

For a contract to be formed, the party receiving an offer must either accept 
the offer in its entirety or reject it in its entirety. A response or counter offer that 
changes, adds to, or qualifies the terms of the offer in any way is not an acceptance 
and does not create a contract. In other words, any change to the original offer 
substitutes a new offer in its place. 


Notes and Sources 


John D. Stump & Assocs., Inc. v. Cunningham Mem'l Park, Inc., 187 W.Va. 438, 419 
S.E.2d 699 (1992); 

Stark Elec., Inc. v. Huntington Hous. Auth., 180 W.Va. 140, 375 S.E.2d 772 (1988); 

Bowers Co. v. Kanawha Valley Prod. Co., 100 W.Va. 278, 130 S.E. 284 (1925); 17A AM 

JUR. 2d Contracts § 86 (2012). 
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We Amro lesell0G CONTRACTS 


§ 1105. Acceptance 

A party receiving an offer accepts it, and thereby creates a contract, when the 
receiving party expresses consent to the offer’s terms, without changing, adding to, 
or qualifying those terms. The accepting party's expression of consent may be 
through words or conduct that would reasonably lead the offering party to believe 
that the terms of the offer have been unconditionally approved and that they have 
reached agreement. 


Notes and Sources 


John D. Stump & Assocs., Inc. v. Cunningham Mem?! Park Inc., 187 W.Va. 438, 419 
S.E.2d 699 (1992); 

First Nat'l Bank of Gallipolis v. Marietta Mfg. Co., 151 W.Va. 636, 153 S.E.2d 172 
(1967); 

Allen v. Simmons, 97 W.Va. 318, 125 S.E. 86 (1924). 
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WAN Awbel21-.5 1100 CONTRACTS 


§ 1106. Consideration 

Consideration is anything of value which a party to a contract gives or 
promises to provide. Consideration may also be a commitment to do something that 
one is not legally obligated to do or a commitment not to do something that one has 
a legal right to do. 


Notes and Sources 


W.Va. Code § 46-3-303 (2013); 

Hardwood Group v. Larocco, 219 W.Va. 56, 631 S.E.2d 614 (2006); 

Hamilton v. Harper, 185 W.Va. 51, 404 S.E.2d 540 (1991); 

First Nat'l Bank of Gallipolis v. Marietta Mfg., 151 W.Va. 636, 153 S.E.2d 172 (1967); 
4B MICHIE’S JURISPRUDENCE, Contracts § 31 (1986); 

RESTATEMENT (SECOND) OF CONTRACTS § 71 (1981). 


Consideration in a unilateral contract. Citizens Telecommunications Company of West 
Virginia v. Sheridan, 239 W.Va. 67,799 S.E.2d 144 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.VA. P.J.J. § 1100 CONTRACTS 


§ 1107. Mutual Assent 
Mutual assent is an essential element of a contract. It means that each party 
has agreed to all of the terms and conditions of the contract. 


Notes and Sources 


- Charbonnages de France v. Smith, 597 F.2d 406 (4th Cir. 1991); 
Hardwood Group v. Larocco, 219 W.Va. 56, 631 S.E.2d 614 (2006); 
Ways v. Imation Enters. Corp., 214 W.Va. 305, 589 S.E.2d 36 (2003); 
Wheeling Downs Racing Ass 'n v. W.Va. Sportservice, Inc., 157 W.Va. 93, 199 S.E.2d 308 
(1973); 
Craft v. Inland Mut. Ins. Co., 145 W.Va. 670, 116 S.E.2d 385 (1960); 
RESTATEMENT (SECOND) OF CONTRACTS §§ 17-19 (1981). 


For unilateral contracts see, Citizens Telecommunications Company of West Virginia v. 
Sheridan, 239 W.Va. 67,799 S.E.2d 144 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1108. Express or Implied Contracts 

A contract may be created between parties by words or by conduct. Contracts 
formed by words, either written or oral, are called express contracts. Contracts 
formed by conduct are called implied contracts. Express and implied contracts differ 
only in the manner in which they are formed. 


Notes and Sources 


Klebe ». United States, 263 U.S. 188, 44S.Ct. 58, 68 L.Ed. 244 (1923); 
Costanzo Coal Min. Co. ». Weirton Steel Co., 150 F.2d 929 (4th Cir. 1945); 
Whate v. Nat'l Steel Corp., 742 F. Supp. 312 (N.D. W. Va. 1989); 

Hart v. NCAA, 209 W.Va. 543, 550 S.E.2d 79 (2001); 

Marshall v. Elmo Greer & Sons, Inc., 193 W.Va. 427, 456 S.E.2d 554 (1995); 
RESTATEMENT (SECOND) OF CONTRACTS § 4 cmt. a (1981). 


For unilateral contracts see, Citizens Telecommunications Company of West Virginia v. 
Sheridan, 239 W.Va. 67,799 S.E.2d 144 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1109. Consent 

A party's consent to a contract must be freely given. Consent is not freely given 
if it is obtained by duress, fraud, undue influence, or a misrepresentation of a material 
fact. Moreover, a party does not consent to the unexpressed intentions of the other 
party. The scope of a party's consent is shown by the reasonable meaning of the 
words and by the conduct of the parties. 


Notes and Sources 
Painter v, Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994); 
Crouch ». Wartenberg, 86 W.Va. 664, 104 S.E. 117 (1920). 


For unilateral contracts see, Cztzzens Telecommunications Company of West Virginia v. 
Sheridan, 239 W.Va. 67, 799 S.E.2d 144 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. § 1100 ConTRACTS 


§ 1110. Capacity to Contract 

A person cannot enter into a contract unless [he/she| has the capacity to do so. 
Capacity is the legal ability or qualification to do something, which could include 
appropriate age or any other factor that legally affects a person's standing. It can also 
include the ability to comprehend the nature of the proposed contract, to understand 
its consequences, and to enter into it freely. 

You should assume that an adult person usually has the capacity to enter into 
a contract. If an adult claims that [/e/she| did not have the capacity to enter into the 
contract at issue in this case, then that person has the burden of proving, by the 
greater weight of the evidence, [/75/her| lack of capacity. Reasons supporting this lack 
of capacity may include the inability to understand the contract's terms, its 
consequences, or results. 

Where a contract is reduced to writing, lack of capacity does not include an 
adult person’s failure to read the contract. 


Notes and Sources 


Go-Mart, Inc. v. Olson, 198 W.Va. 559, 482 S.E.2d 176 (1996); 

Cyrus v. Tharp, 147 W.Va. 110, 126 S.E.2d 31 (1962); 

Farnsworth v. Noffsinger, 46 W.Va. 410, 33 S.E. 246 (1899); 

RESTATEMENT (SECOND) OF CONTRACTS § 12 (1981); 

New v. Gamestop, Inc., 232 W.Va. 564, 753 S.E.2d 62 (2013) (the 
failure to read a contract before signing it does not excuse a person from being bound by its 
terms). 


Capacity to contract. There is a presumption of mental capacity of a grantor in a 


deed; capacity of an extremely elder grantor. Van Heyde v. Miller, 239 W.Va. 56, 799 S.E.2d 
133 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1111. Material Breach of Contract 

A party breaches a contract when [he/she/it] fails to do something that 
[he/she/it] is obligated by the contract to do or does something which [he/she/it] has 
contracted not to do. A breach of contract is material if it deprives the other party of 
a substantial benefit that [e/she/it] reasonably expected to receive under the terms 


of a contract. 


Notes and Sources 


Kesner v. Lancaster, 180 W.Va. 607, 378 S.E.2d 649 (1989); 
Emerson Shoe Co. v. Neely, 99 W.Va. 657, 129 S.E. 718 (1925); 
J. W. Ellison, Son & Co. v. Flat Top Grocery Co., 69 W.Va. 380, 71S.E. 391 (1911). 


Gist of the action doctrine. An action in tort will not arise for breach of contract unless the 
action in tort would arise independent of the existence of the contract. Dan Ryan Builders, Inc., ». 
Crystal Ridge Development, Inc., et al, W.Va. S.E.2d (2017). 
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W.VA. P.J.I. § 1100 CoNTRACTS 


§ 1112. Ordinary Meaning of Words 

The words of a contract should be given their ordinary, usual meaning, 
unless you find from the evidence that the parties clearly intended those words to 
have another meaning. 


Notes and Sources 


Dan's Carworld, LLC v. Serian, 223 W.Va. 478, 677 S.E.2d 914 (2009); 

Supervalu Operations, Inc. v. Center Design, Inc., 206 W.Va. 311, 524 S.E.2d 666 (1999); 

Bennett v. Dove, 166 W.Va. 772, 277 S.E.2d 617 (1981); 

Williams v. South Penn Oil Co., 52 W.Va. 181, 43 S.E. 214 (1902); Snodgrass v. Wolf, 11 
W.Va. 158 (1877); | 

RESTATEMENT (SECOND) OF CONTRACTS § 202 (1981). 


Whether a contractis ambiguousis a question oflaw. Uncertainties in the contract are resolved 
against the party that prepared the contract. Consol Energy, Inc, v. Hummel, 238 W.Va. 114,792 S.E.2d 613 (2016). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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Wey aver lel2-S 1100 CONTRACTS 


§ 1113. Must Consider the Contract as a Whole 
In determining the meaning of a written contract, you must consider the 


contract as a whole, including all of its parts and attachments. 


Notes and Sources 


Wood v. Sterling Drilling & Prod. Co., 188 W.Va. 32, 422 S.E.2d 509 (1992); 
Moore ». Johnson Serv. Co., 158 W.Va. 808, 219 S.E.2d 315 (1975); 

Wood Coal Co. v. Little Beaver Min. Corp., 145 W.Va. 653, 116 S.E.2d 394 (1960); 
Clayton v. Nicely, 116 W.Va. 460, 182 S.E. 569 (1935). 
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W.Va. P.J.I. § 1100 ConTRAcTS 


§ 1114. Modification 

Parties to an existing contract are free to modify and change it through another 
later agreement. However, the modification or change must satisfy the requirements 
for forming a contract. 

When the original contract was in writing and the change(s) or modification(s) 
[was/were| oral, non-written changes, then the party claiming [t/zs/these| oral change(s) 
must prove there was a change by clear and convincing evidence. There must be clear 
and convincing evidence that there was an agreement and understanding between the 
parties on the specific change(s) or modification(s) and that both parties intended to 
change orally what they had previously expressed formally in writing. 

Where a contract contains language that its terms cannot be changed without the 
written consent of the parties, then written consent is required unless written consent is 


waived by the parties. 


Notes and Sources 


Ground Breakers, Inc. v. City of Buckhannon, 188 W.Va. 42, 422 S.E.2d 519 (1992); 
Pasquale v. Ohio Power Co., 186 W.Va. 501, 413 S.E.2d 156 (1991); 

Troy Mining Co. v. Itmann Coal Co., 176 W.Va. 599, 346 S.E.2d 749 (1986); 

W.L. Thaxton Constr. Co. v. O.K. Constr. Co., 170 W.Va. 657, 295 S.E.2d 454 (1980). 


There can be no subsequent modification of a unilateral contract without new 
consideration. Citizens Telecommunications Company of West Virginia v. Sheridan, 239 W.Va. 
67, 799 S.E.2d 144 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1115. Voluntary Waiver 

A party may intentionally and voluntarily “give up” or "waive" a contractual 
right that [he/she/:t] knew about and that would have benefited [im/her/it|. A waiver 
must be expressly stated or implied through conduct, and a party cannot waive a right 
unless [he/she/it| intentionally does so with full knowledge that [he/she/it] possesses 
the right. 

The burden of proof to establish waiver of a contractual right is on the party 
claiming the benefit of such waiver and is never presumed. Where an alleged waiver 
is implied through a party’s conduct, the party asserting waiver must prove, by clear 
and convincing evidence, the other party’s intent to give up a contractual right. 


Notes and Sources 


Bd. of Ed. of County of Wood v. Airhart, 212 W.Va. 175, 569 S.E..2d 422 (2002); 
Potesta v. U.S. Fidelity & Guar. Co., 202 W.Va. 308, 504 S.E.2d 135 (1998); 
Mundy v. Arcuri, 165 W.Va. 128, 131, 267 S.E.2d 454, 457 (1980); 

Hoffman v. Wheeling Savings. & Loan Ass'n, 133 W.Va. 694, 57 S.E.2d 725 (1950); 
Smith v. Bell, 129 W.Va. 749, 41 S.E.2d 695 (1947). 


A party who is asserting waiver by an opponent need not show the party was either 
prejudiced or relied to their detriment on the opponent’s action. Syllabus Point 2, Parsons v. 
Halliburton Energy Servs., Inc., 237 W.Va. 138, 785 S.E.2d 844, 848 (2016) (“The common- 
law doctrine of waiver focuses on the conduct of the party against whom waiver is sought, and 
requires that party to have intentionally relinquished a known right. A waiver may be express 
or may be inferred from actions or conduct, but all of the attendant facts, taken together, 
must amount to an intentional relinquishment of a known right. There is no requirement of 
prejudice or detrimental reliance by the party asserting waiver.”). See also, Walliams v. 
Tucker, 239 W.Va. 395, 801 S.E.2d 273 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1116. Accord and Satisfaction 
Accord and satisfaction is an agreement to substitute a different form of 


performance for the performance promised in the original contract, combined with 
the carrying out or completion, of the substituted performance. Once the 
substituted performance is carried out or completed, the originally promised 
performance is no longer required by the contract. 

The [person/party| claiming that there was an accord and satisfaction must 


prove each of the following three elements: 


1. That there was consideration to support an accord and satisfaction; and 
2. That there was an offer of partial payment in full satisfaction of a 
disputed claim; and 

3. That the acceptance of the partial payment by the creditor was with the 
knowledge that the debtor offered it only upon the condition that the 
creditor accept the payment in full satisfaction of the disputed claim or 


not at all. 


Notes and Sources 


Richard v. Kees, 212 W.Va. 375, 572 S.E.2d 898 (2002); 

Summers v. Summers, 186 W.Va. 635, 413 S.E.2d 692 (1991); 

Painter v. Peavy, 192 W.Va. 189, 451S.E.2d 755 (1994); | 
Charleston Urban Renewal Auth. v. Stanley, 176 W.Va. 591, 346 S.E.2d 740 (1985); 
BLACK'S LAW DICTIONARY (9th ed. 2009), Accord and Satisfaction. 


les 




















4 Bi - pe 


i 





| us 7 
Xo sand tastohib sedition oomnaenge ite a Ts) rasta 2 by 
fttw bamrlsane soxvneg Ioan ait bewirerg ote res 1: Ht 
oh san -songeraihag je silt to ee o WwW 0 i 
 baeintonrg ylicetaiie orf be #109, 1 tO balrina at an us (170) Halk 
| Jomeroo oc vo betiapsy toga of on oft ai a 
ain non éteine bue boas fix aew orate taht gitienlals be 


widens seu lw afi i 13. 


eel 
a 
, 





igpet. 


Ltn ontettre bey biaoot ie rodgue oF nolnehnod ay uals talT foi 
6 10 HotuMeitss LUD dems, lang to ato piesa a ; hing ~s 
bite :orrigia honuqeth 


of divw cue sedtbars od a ge letting ofl lo sonetqsoon ods tad TE a) 
yeh Yuh sonibaos wil Goon vine ti bersfie wadeb ant) pal y aabalwond 
© cuel>Yadyqels od 10 nobogleies lett a tasrrysg om ingen wiibs1) 
lp t2t00 a 
=< 
sommes bes iota 


ARIE) As i ob om Loi ONE OY OLS oe eae 

{YUREY Sy bh Sue re AO 8! OPE yeaetne4. oy Cone, 
HEPPL VCE hha feb TY VEE eee te 

VS 22 GbE Oe INOW shi oe ae at, Mate) wel ceaieahyalD 
norastener hee brosst (COUS .bo 270} RAEI 


PG SP 2 AD RAR 


WEVAG Leyla Ss LLO0eGONTRACTS 


§ 1117. Quantum Meruit 

Even in the absence of an enforceable contract, a [person/party| can 
sometimes be required to pay for services that are rendered to [am/her/it]. Under 
the legal doctrine called quantum meruit [name of plaintiff| can recover from [name 
of defendant] if |name of defendant] has made an implied promise to pay [name of 
plaintiff] as much as [he/she/it]| reasonably deserves for [Hzs/her/its| services 
rendered to [name of defendant]. In order to recover from [name of defendant], |name 
of plaintiff] must prove each of the following three elements. [ame of plaintzff] 


must prove: 


1. That [name of plaint:ff| performed services with the knowledge of [ame 
of defendant]; and 

2. That those services were of benefit to [name of defendant]; and 

3. That [name of defendant] either actually knew or reasonably should 
have known that [ame of plaintiff] was performing the services with the 
expectation that [name of defendant] would pay for their reasonable value. 


If you find that [name of plaintiff] proved these three elements you will then 
need to determine the amount due [name of plaintiff]. The amount you may award 
[name of plaintiff] is the reasonable value of the services rendered. In order to 
recover [name of plaintiff] must prove the reasonable value of the services rendered. 
In determining the reasonable value of the services rendered, you may consider the 


nature of the work and customary rates of pay for such work. 


Notes and Sources 


Fry Racing Enters., Inc. v. Chapman, 201 W.Va. 391, 497 S.E.2d 541 (1997); 
Copley v. Mingo Co. Bd. of Ed., 195 W.Va. 480, 466 S.E.2d 139 (1995); 
Kimmuins v. Oldham, 27 W.Va. 258 (1885). 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1118. Defenses: Payment 

[Name of defendant| claims that [name of plaintiff] was fully paid and has no 
right to recover anything more. If you find, by the greater weight of the evidence, 
that [name of plaintiff] has been fully paid according to the contract, you must 
return a verdict for [xame of defendant]. 


Notes and Sources 


Case v. Shepherd, 140 W.Va. 305, 84 S.E.2d 140 (1954); 
Golden v. O'Connell, 76 W.Va. 282, 85 S.E. 533 (1915). 
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Weve jee 91100: CONTRACTS 


§ 1119. Defenses: Impossibility of Performance 

The law excuses a party for a failure to perform a contract if the party's 
performance becomes impossible because an intervening event prevented the 
performance of the contract. To be excused for failing to perform a contract on the 
ground of impossibility due to an intervening event, [name of defendant] must prove, 
by a greater weight of the evidence, all of the following: 


1. That the intervening event made the performance of the contract 
impossible; and 

2. That the nonoccurrence of the intervening event was a basic 
assumption on which the contract was made; and 

3. That the intervening event that caused the impossibility resulted 
without the fault of the party seeking to be excused; and 

4. That the party seeking to be excused had not agreed, either expressly or 
impliedly, to perform in spite of impossibility. 


Notes and Sources 


The Court addressed the similar defense of impracticability in Gaddy Engineering Co. 
vp. Bowles Rice, 231 W.Va. 577, 746 S.E.2d 568 (2013). 

Frederick Mgmt. Co. v. City Nat'l Bank of W.Va., 228 W.Va. 550, 723 S.E.2d 277 (2010). 
Waddy v. Riggleman, 216 W.Va. 250, 606 S.E.2d 222 (2004). 
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W.VA. P.J.I. § 1100 CONTRACTS 


§ 1120. Defenses: Undue Influence 

Undue influence” is an abuse of power or trust in a way that takes away a 
[person's/party’s| free will, substituting the objectives of the party abusing such power 
or trust, and therefore, causing the unduly influenced [person/party] to do what 
[he/she] would not otherwise do. A contract cannot be enforced when a party has 
unduly influenced another party to enter into the contract. The burden of proof of 
undue influence rests on the party claiming they were unduly influenced. 


Notes and Sources 


Warner v. Warner, 183 W.Va. 90 (1990); 

Newell ». High Lawn Mem, Park Co.,164 W.Va. 511, 264 S.E.2d 454 (1980); 
Frye v. Norton, 148 W.Va. 500, 135 S.E.2d 603 (1964); 

Doak v. Smith, 93 W.Va. 133, 116 S.E. 691 (1923); 

BLACK’S LAW DICTIONARY (9th ed. 2009), Undue Influence. 


Setting aside a deed on the ground of undue influence or constructive fraud. Van 
Hleyde »v. Miller, 239 W.Va. 56, 799 S.E.2d 133 (2017). 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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§ 1121. Preliminary Agreements 

Under certain circumstances, the law will give binding contractual effect to 
preliminary agreements. If it is proven, by a greater weight of the evidence, that the 
parties reached complete agreement on all of the issues that required negotiation 
and fixed their obligations and rights so they could not be changed without mutual 
consent, but simply had not completely formalized the agreement, such as by 
writing, then you may find that the preliminary agreement is binding on the parties. 

To determine whether a preliminary agreement is binding, you may consider 


the following four factors: 


1. Whether there was an express reservation not to be bound in the 
absence of a writing; and 

2. Whether there was partial performance of the contract; and 

3. Whether all the terms of the alleged contract have been agreed upon; 
and 

4. Whether the agreement is the type of contract that is usually 


committed to writing. 


Notes and Sources 


Brown v. Western Maryland Ry. Co., 92 W.Va. 111, 114 S.E. 457 (1922). 

The four factors are taken from Burbach Broadcasting Co. of Del. v. Elkins Radio Corp., 
278 F.3d 401 (4th Cir. 2002), (ceting Adjustrite Systems, Inc. v. GAB Business Services, Inc., 145 
F.3d 543 (2d Cir., 1998), which is construing a West Virginia preliminary agreement. 

There is a second type of preliminary agreement discussed in Burbach Broadcasting, 
supra. It arises when the parties commit to negotiate an open issue in an attempt to reach the 
contractual objective within the agreed framework. A party cannot demand performance but 
may demand the counterparty negotiate the open terms in good faith. Burbach lists five 
factors that may be considered. There is a West Virginia memorandum decision discussing 
this second type of preliminary agreement. It was discussed in Hannah v. Tate, 2014 WL 
6607489. 
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Wav Avast a alwS 1100 CONTRACTS 


§ 1122. Contractual Settlement 

The parties to any sort of dispute may resolve it by entering into a contract, 
which is typically called a settlement agreement. The parties’ mutual interest in 
resolving the underlying dispute provides the required consideration for their 
exchange of promises. 

Accordingly, if a party to a dispute offers to settle the dispute and states the 
terms on which [he/she/it| will settle, and the other party accepts those terms 
without addition, deletion, alteration, or changes of any kind, then the minds of the 
parties have met and an enforceable contract to settle the dispute is created. 


Notes and Sources 


Messer v. Huntington Anesthesia Group, Inc., 222 W.Va. 410, 664 S.E.2d 751 (2008); 
Triad Energy Corp. of W. Va. v. Renner, 215 W.Va. 573, 600 S.E.2d 285 (2004); 
State ex rel. Evans v. Robinson, 197 W.Va. 482, 475 S.E.2d 858 (1996); 

O'Connor v. GCC Beverages, Inc., 182 W.Va. 689, 391 S.E.2d 379 (1990); 

15A CJ.S. Compromise & Settlement § 7(1) (1967). 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1123. Preventing Performance 
A party to a contract who prevents the other party from performing 
[his/her/tts| obligations under the contract has breached the contract. 


Notes and Sources 


Polino v. Keck, 80 W.Va. 426, 92 S.E. 665 (1917); 
Bare v. Victoria Coal & Coke Co., 73 W.Va. 632, 80 S.E. 941 (1914). 
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W.VA. P.J.I. § 1100 CONTRACTS 


§ 1124. Unjust Enrichment 

"Unjust enrichment” means that one party has unfairly kept some benefit that 
actually belonged to another party, that this benefit was not freely given to the party 
keeping it, and that there was no legal justification for keeping it. 

When one party enriches itself unjustly at the expense of another, the law 
imposes an obligation upon the unjustly enriched party to pay the other party the 
value of that benefit. 


Notes and Sources 


Veolia Es Special Servs., Inc. v. Techsol Chemical Co., 2007 WL 4255280 (S.D.W.Va. 
March 18, 2007); 

Realmark Devs., Inc. v. Ranson, 214 W.Va. 161, 588 S.E.2d 150 (2003); 

BLACK'S LAW DICTIONARY (9th ed. 2009), Unjust Enrichment. 
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VW events 100 CONTRACTS 


§ 1125. Statute of Frauds: Performance Within One Year 

If a contract cannot be performed, [carried out/completed| within one year the 
law requires the contract to be evidenced by some writing that is signed by the party 
whose promise is sought to be enforced. 

However, if, under any possible set of circumstances, a contract is capable of 
performance within a year, no such written evidence of the contract is required. 


Notes and Sources 


W.Va. Code § 55-1-1 (2013); 

Yanero v. Thompson, 176 W.Va. 257, 342 S.E.2d 224 (1986); 
Thompson v. Stuckey, 171 W.Va. 483, 300 S.E.2d 295 (1983); 
Jones v. Shipley, 122 W.Va. 65, 7 S.E.2d 346 (1940). 
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W.Va. P.J.I. § 1100 CONTRACTS 


§ 1126. Statute of Limitations 

A lawsuit for breach of a written contract must be brought 
within ten years after the right to bring the lawsuit accrued. A 
lawsuit for breach of an oral or implied contract must be brought 
within five years after the right to bring the lawsuit accrued. 


Notes and Sources 


W.Va. Code § 55-2-6 (2013); 
SER Monongahela Power Co. v. Fox, 227 W.Va. 531, 711 S.E.2d 601 
(2011). 
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W-VA_ PL § 1100 CONTRACTS 


§ 1127. Breach of Contract Damages 

If [name of defendant| breached the contract entered into with [name of 
plaintiff], then |name of plaintiff} may be awarded compensatory damages. 
Compensatory damages for breach of contract are those damages that may fairly 
and reasonably be considered as arising naturally from the breach of the contract 
itself. 

In addition, [~ame of plaintiff] may recover indirect or consequential damages 
that arise from special circumstances of the contract. In order to recover these 
indirect or consequential damages, [name of plaintiff] must prove, by a greater 
weight of the evidence, that at the time of the contract, the parties could reasonably 
have anticipated that, because of the special circumstances of the contract, these 


damages would be a probable result of a breach. 


Notes and Sources 


Taylor v. Elkins Home Show, Inc., 210 W.Va. 612, 558 S.E.2d 611 (2001); 
Supervalu Operations, Inc. v. Center Design, Inc., 206 W.Va. 311, 524 S.E.2d 666 (1999); 
Desco Corp. v. Harry W. Trushel Const. Co., 186 W.Va. 430, 413 S.E.2d 85 (1991); 
Kentucky Fried Chicken of Morgantown v. Sellaro, 158 W.Va. 708, 214 S.E.2d 823 (1975). 
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W. Va. P.J.IT. § 1200 Eminent Domain 


WEST VIRGINIA PATTERN JURY INSTRUCTIONS 


§ 1200 —EMINENT DOMAIN 
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W. Va. P.J.L. § 1200 Eminent Domain 


THESE EMINENT DOMAIN INSTRUCTIONS HAVE SECTION NUMBERS 
RELATING TO DIFFERENT TOPICS. A COMPLETE CHARGE CAN BE 
FORMED WITH A FEW MODIFICATIONS. FOR EXAMPLE, A 
COMPLETE CHARGE CAN BE FORMED BY STARTING WITH SECTION 
1201 AND THEN ELIMINATING ANY SECTIONS OR PARAGRAPHS 
THEREAFTER WHICH ARE NOT APPLICABLE, 
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W. Va. P.J.L. § 1200 Eminent Domain 


§ 1201. Definition of Condemnation-Scope of Jurors’ Duty 

Condemnation is a legal proceeding to acquire private property for a 
public use. The State of West Virginia and its agencies have the right to take 
private property for public use when it is needed for public purposes. This 
process is called a “taking.” 

[Mame of agency| is empowered by law to acquire by condemnation all 
the property described to you in this case. You may not question the wisdom 
or necessity for the taking of the property or the amount of property being 
taken. Your only duty is to determine the amount of just compensation to be 
paid to the landowner. 


Notes and Sources 


“Eminent domain” is the legal term for the State’s power to take private 
property for public use. “Condemnation” is the legal proceeding filed by the State to 
take private property for public use in exercising the right of eminent domain. W.Va. 
Dept. of Transportation v. Western Pocahontas Properties, 236 W.Va. 50, 777 S.E.2d 619 
(2015); Gomez v. Kanawha County Commission, 237 W.Va. 451, 787 S.E.2d 904 (2016). 

The W.Va. Constitution, Article III, Section 9 ensures that private property 
shall not be taken for public use without payment of just compensation. W.Va. Dept. of 
Highways v. Roda, 177 W.Va. 383, 352 S.E.2d 134 (1986). A taking applies to both real 
and personal property. Horne v. Dept. of Agriculture, 135 S.Ct. 2419 (2015). 

The jury has the duty to decide the single issue of just compensation, although 
just compensation involves different elements. W.Va. State Road Comm n v. Darrah, 
151 W.Va. 509, 153 S.E.2d 408 (1967). 

When property is condemned to obtain fee simple title all persons having an 
interest, estate, or a leasehold interest in the land or minerals must be joined as party 
defendants. State Dept. of Natural Resources v. Cooper, 152 W.Va. 309, 162 S.E.2d 281 
(1968); W.Va. Dept. of Transportation v. Newton, 235 W.Va. 267 fn. 17, 773 S.E.2d 371 
fn. 17 (2015); W.Va, Dept. of Transportation ». Western Pocahontas Properties, 236 
W.Va. 50, 777 S.E.2d 619 (2015). 

Definition of a public use. Gomez ». Kanawha County Commission, 237 W.Va. 
451,787 S.E.2d 904 (2016); Mountain Valley Pipeline v. McCurdy, 238 W.Va. 200, 793 
_ §.E.2d 850 (2016). 

The circuit court determines, as a matter of law, whether a property can be 
taken. The taking is lawful if the expressed use is a public one and the condemnation 
is not impelled by bad faith or arbitrary and capricious motives. Gomez, supra. 
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W. Va. PJ. § 1200 Eminent Domain 


§ 1202. Just Compensation 


Just compensation when no damage to residue is alleged. 
To determine the just compensation to be paid, you must decide 
the fair market value of the property taken by [name of agency]. 


Just compensation when damage to residue is alleged but no enhancement in 
value of the residue is alleged. 


To determine the just compensation to be paid, you must decide: 

a) The fair market value of the property taken by [ame of agency]; and 

b) The damage, if any, to the landowner’s remaining property as a 
result of the taking. 


Just compensation when both damage to residue and enhancement in value of 
the residue are alleged. 


To determine the just compensation to be paid, you must decide: 

a) The fair market value of the property taken by [ame of agency]; 
and 

b) The damage, if any, to the landowner’s remaining property as a 
result of the taking beyond any increase in value to the remaining property 
which results from the taking. 


Notes and Sources 


We have used the technical appraising term “damage to residue” in the 
headings throughout these instructions. However, to make the instructions more 
understandable to lay jurors, we have substituted the phrase “damage to the 
remaining property” for “damage to residue” in the body of the instructions. 

The jury instruction defining fair market value is in § 1204. 

The jury instructions defining damage to the remaining property (residue) are 
in § 1205. See, W.Va. Dept. of Transportation v. Western Pocahontas Properties, 236 
W.Va. 50, 777 S.E.2d 619 (2015) (Discusses definition of damage to residue and the 
cases cited in Section 1205). 

The burden of proof as to the value of take and damage to residue is in § 1207. 

For a review of condemnation law and the three appraisal approaches to 
valuing property. See, W.Va. Dept. of Transporation vy. Western Pocahontas Properties, 
supra. 

For a discussion of what comprises “mineral” see the concurring opinion in 
West Virginia Department of Transportation v. Veach, 239 W.Va. 1, 799 S.E.2d 78 
(2017) (Ketchum concurring). 
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W. Va. P.J.L. § 1200 Eminent Domain 


§ 1203. Date of Valuation 
You must determine just compensation for the property owner as of 
[date condemnation application filed]. 


Notes and Sources 


The date for the determination of just compensation is usually the date that the 
condemnation application was filed. Under W.Va. Code, 54-2-14a the condemning 
agency, when filing its application to condemn, also pays into court its estimate of just 
compensation and obtains an order taking the property. This is ordinarily the date of 
taking. W.Va. Dept. of Highways v. Roda, 177 W.Va. 383, 352 S.E.2d 134 (1986); W.Va. 
Dept. of Transportation v. Robertson, 217 W.Va. 497, 618 S.E.2d 506 (2005); and W.Va. 
Dept. of Transportation v. Newton, 235 W.Va. 267, 773 S.E.2d 391 (2015); W.Va. Dept. 
of Transportation v. Western Pocahontas Properties,236 W.Va. 50, 777 S.E.2d 619 (2015); 
Gomez »v. Kanawha County Commission, 237 W.Va. 451, 787 S.E.2d 904 (2016); West 
Virginia Department of Transportation v. Veach, 239 W. Va. 1, 799 S.E.2d 78 (2017). 

Roda and Newton, supra, discuss the date for the determination of just 
compensation when the state enters and unlawfully takes minerals prior to filing a 
condemnation application and obtaining an order of entry. See also, West Virginia 
Department of Transportation v. Newton (Newton IT), 238 W.Va. 615, 797 S.E.2d 592 
(2017); and West Virginia Department of Transportation ». Veach, 239 W. Va. 1, 799 
S.E.2d 78 (2017). 

The amount of the state’s estimate of just compensation paid into court may 
only be challenged when it is facially or patently defective, the result of an ultra vires 
act, made in objective bad faith or is otherwise justified by good cause. The adequacy 
of the estimate does not constitute good cause. State, ex rel, West Virginia Department 
of Transportation, Division of Highways v. Burnside, 237 W.Va. 655, 790 S.E.2d 265 
(2016). 

The Project Influence Rule: When the government (or other condemnor) 
announces it will construct a public improvement, the value of land in the vicinity of 
the proposed improvement often rises or decreases before the actual taking. An 
impending condemnation can distort the market by inflating or depressing land values. 
The “project influence rule” provides that any enhancement or depreciation in value 
of the land taken caused by the public project must be disregarded in determining the 
market value of the land taken. Market value should be determined as if the 
condemnation did not exist. Gomez »v. Kanawha County Commission, 237 W.Va. 456, 
787 S.E.2d 904 (2016). Accordingly, the Court has held: “Under the project 
influence rule, any increase or decrease in value to the condemned land that is directly 
attributable to the project for which the land is taken must be disregarded in 
determining the market value of the land.” Syllabur Point 4, Gomez ». Kanawha 
County Commission, supra. 
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W. Va. P.J.I. § 1200 Eminent Domain 


In fn 38 of Gomez the court stated: 


We emphasize that the project influence rule is implicated in condemnation actions 
for property that is taken. When only a portion of the property is taken, leaving the 
landowner in possession of a “residue,” then any increase or decrease in the fair 
market value of the residue caused by the public improvement may be considered 
by the jury. The residue may be valued by its highest and best use that accounts 
for the public improvement. 


Damage to the residue is the difference to the fair market value of the residue 
immediately before the taking and its fair market value immediately after the taking. 
See, § 1205. 


There appears to be an exception to the Project Influence Rule in W.Va. In 
Huntington Urban Renewal Authority v. Commercial Adjunct Co., 161 W.Va. 360, 242 
S.E.2d 562 (1978), Urban Renewal condemned the land surrounding the landowner’s 
parking lot over a period of several years and opened competing parking lots. This 
drove down the parking on the landowner’s lot, its income produced and ultimately its 
value. After driving down its value, Urban Renewal officially condemned the 
landowner’s parking lot. The court held the trial judge erred in not instructing the 
jury to disregard the decrease in value caused by Urban Renewal’s actions. 

Most jurisdictions classify the actions like Urban Renewal’s as a “‘de facto” 
taking which alters the date of valuation. Patrick Rohan, 8A Nichols on Eminent 
Domain, § G18.06[2]fe] and [3] (3° Ed. 2017). 
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W. Va. P.J.I. § 1200 Eminent Domain 


§ 1204, Fair Market Value 


Definition and general considerations. 

The fair market value is the price that the property would bring if it were 
offered for sale on the open market by someone who wanted to sell and was 
bought by someone who wanted to buy, both exercising prudence and 
intelligent judgment as to its value, and neither being under any compulsion 
to buy or sell. 

In determining fair market value, you may not consider that the 
property owner might have been unwilling to sell to [name of agency], or that 
[~ame of agency| has a need for the property, nor can you consider the use that 
[name of agency| will make of the property. 


Notes and Sources 


See the Project Influence Rule § 1203, Notes and Sources. 


The definition of fair market value is contained in W.Va. Dept. of Highways v. 
Berwind Land Co., 167 W.Va. 726, 280 S.E.2d 609 (1981); W.Va. Dept. of 
Transportation v. Western Pocahontas Properties, 236 W.Va. 50,777 S.E.2d 619 (2015). 

The contamination existing on the property taken and the cost of 
environmental cleanup are factors considered in determining fair market value. W.Va. 
DOT ». Burnside, 239 W.Va. 655, 790 S.E.2d 265 (2016) (Ketchum concurring). 


Highest and best use of property. 

A landowner is entitled to have [hzs/her/their/its| property valued on its 
highest and best use. ‘Highest and best use” means the use for which the 
property may be reasonably used that will result in its highest value. 

You should consider any uses which might reasonably have been made 
of the property in light of the conditions and circumstances existing when the 
property was taken on [date condemnation application filed|. You should 
consider all of the natural advantages and disadvantages of the property, as 
well as the characteristics and needs of the surrounding community which 
existed at the time of the taking or which would exist in the immediate future. 

The uses to which the property was adaptable must be so reasonably 
probable as to have an effect on its fair market value. You may not consider 
imaginative or speculative uses of the property or merely PSSRENG plans of 
the landowner. 
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W. Va. PLT. § 1200 Eminent Domain 


Notes and Sources 


The definition for “highest and best use” is contained in W.Va. Dept. of 
Highways v. Berwind Land Co., 167 W.Va. 726, 280 S.E.2d 609 (1981). 

Comparable sales. | 

Witnesses have told you their opinion of the fair market value of the 
property taken based on sales in the open market of comparable property. 
Obviously, no two properties are exactly alike; but that does not prevent them 
from being comparable. An open-market sale may be found comparable if: 

a) The sale was a legitimate sale; and 

b) The sale was a voluntary sale, neither the seller nor the buyer being 
under any kind of compulsion to buy or sell; and 

c) The sale was within a reasonable period of time before or after the 
date the property in this case was taken on [date condemnation application 
filed]; and 

d) The sale was of property with qualities equivalent to the property 
being condemned. In determining if the property has qualities equivalent to 
the condemned property, you should consider whether the property is 
sufficiently similar with respect to location, size, usability, improvements 
and whether it has other characteristics that make it comparable to the 
property being condemned. 

The extent of the comparability of the other sales and the weight to be 
given them are for you to determine. 


Notes and Sources 


The definition of a comparable sale and when a sale is admissible as a 
comparable sale is contained in W.Va. Dept. of Highways v. Brumfield, 170 W.Va. 677, 
295 S.E.2d 917 (1982); W.Va. Dept. of Transportation v. Western Pocahontas Properties, 
236 W.Va. 50, 777 S.E.2d 619 (2015). 

When the purchase price paid for the condemned property by the landowner is 
admissible is discussed in W.Va. Division of Highways v. Butler, 205 W.Va. 146, 516 
S.E.2d 769 (1999); W.Va. Dept. of Transportation ». Western Pocahontas Properties, 236 
W.Va. 50, 777 S.E.2d 619 (2015), 

A recent arms-length sale of the property being appraised is a substantial 
indication of its fair-market value and is an indicator of market value on par with a 
testimony of a qualified appraiser. Wright v. Banks, 232 W.Va. 602, 753 S.E.2d 100 
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W. Va. P.J.I. § 1200 Eminent Domain 


(2013), (reviews cases holding that a recent arms-length sale of the property being 
appraised is strongly indicative of its true and actual value); W.Va. Dept. of 
Transportation v. Western Pocahontas Properties, 236 W.Va. 50, 777 S.E.2d 619 (2015) (a 
recent sale of the condemned property on the open market prior to condemnation is 
generally the most comparable of all comparable sales). 

The admissibility of the price paid for the condemned property itself or of a 
comparable sale is within the discretion of the trial court. W.Va. Dept. of Highways v. 
Mountain Ice, 167 W.Va. 202, 279 S.E.2d 192 (1981); W.Va. Dept. of Highways v. 
Brumfteld, 170 W.Va. 677, 295 S.E.2d 917, fn. 2 (1982); and W.Va. Div. of Highways v. 
Butler, 205 W.Va. 146, 516 S.E.2d 769 (1999). 

An expert, in determining whether a sale is comparable, including a recent sale 
of the condemned property, must investigate and analyze the sale. Wright v. Banks, 
Assessor of Jefferson Co., 232 W.Va. 602, 753 S.E.2d 100 (2013); W.Va. Dept. of 
Transportation vp. Western Pocahontas Properties, 236 W.Va. 50, 777 S.E.2d 619 (2015). 

A sale of a similar property before or after the taking may not be a “‘comparable 
sale” if its sales price was affected by the project wherein the subject property was 
condemned. Gomez v. Kanawha County Comm., 237 W.Va. 456, 787 S.E.2d 904 
(2016). 

See, W.Va. Dept. of Transportation v. Western Pocahontas, supra, for a review of 
the law on valuing condemned property and the three appraisal approaches to valuing 
real property. 
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W. Va. P.J.1. § 1200 Eminent Domain 


§ 1205. Damage to Residue 


Definitions and general considerations, 

The measure of damages to the landowner’s remaining property is the 
difference between the fair market value of the property immediately before 
the taking and its fair market value immediately after the taking. 

You should consider any uses which might reasonably have been made 
of the remaining property in light of the conditions and circumstances existing 
when the property was taken on [date condemnation application filed|. You 
should consider all of the natural advantages and disadvantages of the 
property, as well as the characteristics and needs of the surrounding 
community which existed at the time of the taking and which would exist in 
the immediate future. You may not consider remote or speculative advantages 
or disadvantages in determining the damages, if any, to the remaining 
property. 

Although you may consider individual items of damage to the remaining 
property, you cannot compute the damages to the remaining property by 
adding those items. Your determination of damages to the remaining property 
should be based on the overall difference between the fair market value of the 
remaining property immediately before and immediately after the taking. 


Notes and Sources 


If there is evidence of the enhancement in value of the residue then add the 
enhancement instruction below. 

The definition of damage to residue and how to calculate damage to residue is 
contained in W.Va, Dept. of Highways »v. Bartlett, 156 W.Va. 431, 194 S.E.2d 383 
(1973); Strouds Creek & M.R. Co. v. Herold, 131 W.Va. 45, 45 S.E.2d 513 (1947); W.Va. 
Dept. of Transportation v. Western Pocahontas Properties, 236 W.Va. 50, 777 S.E.2d 619 
(2015), 

See the explanation of the Project Influence Rule in § 1203, Notes and 
Sources. 
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W. Va. P.J.I. § 1200 Eminent Domain 


Effect of enhancement in value on damage to residue. 

If you find that [~ame of agency|’s taking and use of the landowner’s 
property increased the value of the landowner’s remaining property, then you 
should deduct the increase in value from any damage you find to the remaining 
property. If the remaining property is worth as much or more immediately 
after the taking, then the landowner has sustained no damage to the remaining 
property. 

If you determine that the value of the remaining property was increased 
by the taking, you cannot deduct the increased value of the remaining property 
from the just compensation you award for the property taken. These are 
separate calculations. 


Notes and Sources 


The definition of damage to residue and how to calculate damage to residue is 
contained in W.Va. Dept. of Highways v. Bartlett, 156 W.Va. 431, 194 S.E.2d 383 
(1973); Strouds Creek & M.R. Co. v. Herold, 131 W.Va. 45, 45 S.E.2d 513 (1947); 
W.Va. Dept. of Transportation v. Western Pocahontas Properties, 236 W.Va. 50, 777 
S.E.2d 619 (2015). 

The jury may consider all benefits reasonably certain to accrue to the residue, 
not just peculiar or special benefits to the property. Strouds Creek & M.R. Co. ». 
Herold, 131 W.Va. 45, 45 S.E.2d 513 (1947); W.Va. Dept. of Transportation v. Western 
Pocahontas Properties, 236 W.Va. 50, 777 S.E.2d 619 (2015). 


Loss of business or profits not compensable as damage to residue. 

You may not consider any loss [of customers/income/profits| from a 
business conducted on the remaining property as a separate element of 
damage in determining just compensation for damage to the remaining 
property. 

You should be concerned only with the remaining property’s overall 
change in fair market value resulting from the taking. 


Notes and Sources 


Loss of profit to business is not a proper element of damage. W.Va. Dept. of 
Transportation v. Western Pocahontas Properties, 236 W.Va. 50, 777 S.E.2d 619 (2015). 
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W. Va. P.J.I. § 1200 Eminent Domain 


§ 1206. View 
The things which you observed upon your viewing the property may 
be considered by you the same as any other evidence introduced in the case. 


Notes and Sources 


Syl. 1, State Road Comm’n v. Milam, 146 W.Va. 368, 120 S.E.2d 254 (1961); 
Syl. 4, State Road Comm/’n ». Bowling, 152 W.Va. 688, 166 S.E.2d 119 (1969). 
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W. Va. P.J.I. § 1200 Eminent Domain 


§ 1207. Burden of Proof 


Landowner’s burden of proof as to property taken. 

The burden is upon the landowner to establish, by a greater weight of 
the evidence, the amount of compensation to which [he/she/they| |1s/are| 
entitled for the property taken. 


Landowner’s burden of proof as to residue. 

The burden is also upon the landowner to establish, by a greater 
weight of the evidence, the amount of just compensation to which 
[he/she/they | |1s/are] entitled for any damage to the remaining property. 


Condemnor’s burden of proof as to any increased value to the residue. 

The burden is upon [name of agency] to establish, by the greater weight 
of the evidence, any increase in value to the remaining portion of the 
landowner’s property as a result of the taking by [ame of agency]. 


Notes and Sources 


Buckhannon and N.R.Co. v. Great Scott Coal & Coke Co.,75 W.Va. 423, 83 S.E. 
1031 (1914). 
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W. Va. P.J.I. § 1200 Eminent Domain 


§ 1208. Opinion Testimony 


Landowner’s opinion testimony. 

Ordinarily, a person who is not qualified as an expert witness may not 
testify as to the value of the property taken [and damages to the remaining 
property|. However, in a condemnation case, the law provides that the 
landowner(s) may testify and give [/zs/her/their| opinion(s) of value of the 
property taken, [and damages to the remaining property|. 

You may consider, but are not bound by, the opinions of the 
landowner(s) as to the value of the property taken [and damages to the 
remaining property|. After considering the facts and circumstances on which 
the landowner’s(s’) opinion(s) [#s/are] based, you may give the 
landowner’s(s’) testimony the weight you believe it is entitled to receive. 


Notes and Sources 


Landowners can testify and give opinions of the fair market value. W.Va. Dept. 
of Highways ». Fisher, 170 W.Va. 7 fn. 1, 289 S.E.2d 213 fn. 1 (1982); W.Va. Dept. of 
Highways v. Sickles, 161 W.Va. 409, 242 S.E.2d 567 (1978). However, the landowner 
may not testify to grossly inflated value or rely solely on lost business profit. W.Va. 
Dept. of Transportation v. Western Pocahontas Properties, 236 W.Va. 50, 777 S.E.2d 619 
(2015); and Gomez v. Kanawha County Commission, 237 W.Va. 451, 787 S.E.2d 904 
(2016). 


Expert testimony. 

An expert witness is a witness who has more specialized knowledge 
than an average person has about a particular subject. This specialized 
knowledge may be from education, training, or experience. In deciding the 
weight to give an expert’s testimony, you may consider the witness’s skill, 
knowledge, experience, background, and familiarity with facts in this case. 
You may also consider the expert’s truthfulness and take into account whether 
the expert testimony is sensible or reliable, and compare it to other evidence. 
After considering the facts and circumstances on which an expert’s opinion is 
based, you may give each expert’s testimony the weight you believe it is 
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W. Va. P.J.J. § 1200 Eminent Domain 


entitled to receive. You can believe, or not believe, any part of any expert’s 
testimony. 


Notes and Sources 


Expert testimony in a condemnation ts controlled by Rule 702, W.V. Rules of 
Evidence. W.Va. Division of Highways v. Butler, 205 W.Va. 146, 516 S.E.2d 769 (1999). 
Whether a witness is qualified to give an opinion on the property’s fair market value is 
within the discretion of the trial court. W.Va. Dept. of Transportation v. Western 
Pocahontas Properties, 236 W.Va. 50, 777 S.E.2d 619 (2015). 

An expert appraiser does not have to be a licensed appraiser. West Virginia 
case law has been very liberal with regard to the qualifications necessary for an expert 
witness to testify as to value in condemnation cases. Expert testimony has been 
allowed if the witness has some peculiar qualification and more knowledge than jurors 
ordinarily have. Butler, supra. 

An expert’s opinion is only as good as the independent evidence upon which 
he/she relies in forming the opinion. Williams v. Hlimois, 132 S.Ct. 2221, 2241 (2012). 
In determining whether a sale is comparable, including a recent sale of the condemned 
property, the expert must investigate and analyze the sale. Wright v. Banks, Assessor of 
Jefferson Co., 232 W.Va. 602, 753 S.E.2d 100 (2013); W.Va. Dept. of Transportation v. 
Western Pocahontas Properties, 236 W.Va. 50, 777 S.E.2d 619 (2015). 

A valuation opinion by persons residing near the property to be condemned 
may be admissible. Guyandot Valley Ry v. Buskirk, 57 W.Va. 417, 50 S.E. 521 (1905). 

A lay witness in a condemnation who is acquainted with the land or who 
recently visited and examined it and ts familiar with the fair market value of land in the 
same locality or who owns or lives upon the land may be qualified to give an opinion of 
the fair market value. The weight to be given the testimony and the credibility of the 
witness are for the jury. Tennessee Gas Transmission Co. v. Fox, 134 W.Va. 106, 58 
S.E.2d 584 (1950). See, State Road Comm?n v. Darrah, 151 W.Va. 509, 153 S.E.2d 408 
(1967), for a case where a lay witness was found not qualified to give an opinion as to 
value. 

See, W.Va. Department of Transportation v. Western Pocahontas Properties, 
supra, for a review of expert testimony using the three approaches to valuation. 
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W. Va. P.J.I. § 1200 Eminent Domain 


§ 1209. Interest 

The law requires that the landowner(s) receive interest upon 
| his/her/their/its| award in this condemnation proceeding. You do not award 
interest. The Court will order appropriate interest to be paid upon your 
award. Therefore, you shall not consider the matter of interest in arriving at 


your verdict. 


Notes and Sources 


See, W.Va. Code § 54-2-12 through 18. 

Interest is awarded by the trial judge, not the jury. State, ex rel. West Virginia 
Depariment of Transportation, Division of Highways v. Burnside, 237 W.Va. 655, 790 
S.E.2d 265 (2016): 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


WEST VIRGINIA PATTERN JURY INSTRUCTIONS 


§ 1300 - EVIDENCE AND WITNESSES 
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W.VA. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1301. Burden of Proof (Greater Weight of the Evidence) 

The greater weight of the evidence means evidence that you believe 
outweighs the evidence opposed to it. It means the evidence that is more 
persuasive or convincing. 

If [name of plaintiff| proved [hzs/her| claim(s) by the greater weight of the 
evidence, then you may find in favor of [name of plaintiff]. 

If [name of plaintiff| did not prove [his/her] claim(s) by the greater weight of 
the evidence, then you may find for [name of defendant). 

If you believe the evidence is equally balanced, then [name of plaintiff has 
not established [/zs/her] claim by the greater weight of the evidence and you may 
find for [name of defendant]. 

(Insert Defendant’s burden of proof on affirmative defenses and/or 
counterclaims. ) 


Notes & Sources 


This instruction 1s contained in the Complete Closing General Civil Charge, § 207. 

McCullough v. Clark, 88 W.Va. 22, 106 S.E. 61 (1921) is still good law in West Virginia. 
It holds that a “preponderance of the evidence” means the “greater weight of the evidence”. 
It states: 

“The court instructs the jury that the requirement that the plaintiff must prove his 
case by a preponderance of the evidence has to do with the weight of evidence, and if after 
the jury considers all the evidence in the case, both the evidence for the plaintiff and the 
evidence for the defendant, including all circumstances as well as direct testimony, and from 
all this the jury believes that the evidence in favor of the plaintiff outweighs that of the 
defendant, even in the slightest degree, then this requirement as to the burden of proof on the 
plaintiff is fully met.” 

This instruction uses the phrase “‘greater weight of the evidence” rather than “a 
preponderance of the evidence” because it contains plainer language that a jury can more 
easily understand. 
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W.VA. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1302. Evidence Presented - Direct and Indirect (Circumstantial) 

You are to consider all of the evidence, no matter which party produced the 
evidence. You must base your verdict solely upon the evidence. 

Evidence is all the testimony received from the witnesses including 
depositions, the exhibits and documents that were admitted into evidence, and the 
facts that the parties agreed are true. 

Evidence may be direct or indirect (circumstantial). 

Direct evidence is the testimony given by a witness who has seen or heard the 
facts about which he or she testifies. It also includes exhibits admitted into evidence 
during the trial and the facts that the parties have agreed are true. 

Indirect or circumstantial evidence is an inference that may reasonably arise 
from facts that have been proven. If a fact has been proven then you may reasonably 
infer other related facts that naturally and logically follow. In other words, you may 
draw a reasonable inference from the evidence, but there must be a reasonable 
connection between the fact proven and the conclusion inferred from those facts. 

From a legal standpoint, it makes no difference whether the evidence is direct 
or indirect. You may choose to believe or disbelieve either kind. You should give 
every type of evidence whatever weight you believe it deserves. 


Plainer Language Version 

You must consider all of the evidence, no matter which party produced the 
evidence. You must base your verdict solely upon the evidence presented. 

Evidence is all the testimony received from the witnesses including 
depositions, the exhibits and documents that were admitted into evidence, and the 
facts that the parties agreed are true. | 

Evidence may be direct or indirect (circumstantial). 

Direct evidence means a fact was proven by a document or by testimony from 
a witness who heard or saw the fact first hand. An example of direct evidence is 
testimony from a witness who testified, “I was outside, and it was raining.” The 
witness saw it raining. This is direct evidence that it was raining. 

When direct evidence is proven, you may infer other facts that naturally or 
logically follow according to your common experience. This is called indirect or 
circumstantial evidence. An example of indirect evidence is testimony from a witness 
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W.VA. P.J.I. §1300 EVIDENCE AND WITNESSES 


who did not see it raining but saw someone come inside wearing a raincoat covered 
with drops of water. The witness did not personally see it raining, but inferred that 
it was raining because of seeing the raincoat covered with drops of water. This is 
indirect evidence of the fact that it is raining. 

You may draw reasonable inferences from the evidence, but there must be a 
logical connection between the proven facts and your conclusion. You may use your 
experience and common sense to reach conclusions from facts that have been 
proven. | 

From a legal standpoint, it makes no difference whether the evidence is direct 
or indirect. You may choose to believe or disbelieve either kind. You should give 
every type of evidence whatever weight you believe it deserves. 


Notes & Sources 


This instruction ts contained in the Complete Closing General Civil Charge, § 202. 


See, Cleckley, Handbook on Evidence for West Virginia Lawyers, § 101.02 [5] [f] for a 
discussion on the definition of circumstantial evidence. 

The definition of circumstantial (indirect) evidence is set forth in Jane Doe 1 ». 
Corporation of President of The Church of Jesus Christ of Latter-Day Saints, 239 W.Va. 428, 
801 S.E.2d 443 (2017). 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1303. Believability (Credibility) 
You are the judges of the evidence. You can believe, or not believe, any part 
of a witness's testimony. In evaluating the believability of a witness's testimony, 


you may consider: 


1. The appearance of the witness while testifying; 

2. The opportunity of the witness to see, hear, or know the things about 
which he or she testified; 

3. The accuracy or uncertainty of the witness’s memory; 

4. Any bias or interest of the witness in this case’s outcome; 


5. The reasonableness or unreasonableness of the witness's testimony. 


You may use any or all of these reasons to weigh a witness’s testimony in 


your deliberations. 


Plainer Language Version 
You are the judges of the evidence. You can believe, or not believe, any part 
of a witness's testimony. In evaluating the believability of a witness's testimony, 


you may consider: 


1. How did the witness look and act while testifying? 

2. Did the witness have the opportunity to see, hear, or know the things 
about which he or she testified? 

3. Was the witness’s memory accurate or unclear? 

4. Does the witness have any bias or interest in this case’s outcome? 

5. Was the testimony reasonable or unreasonable? 


You may use any or all of these reasons to weigh a witness’s testimony in 


your deliberations. 


Notes & Sources 


This instruction 1s contained in the Complete Closing General Civil Charge, § 203. 
For a discussion of the factors to be considered evaluating the believability 
(credibility) of a witness, see, Cleckley, Handbook on Evidence for West Virginia Lawyers. 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 607.02 [1] [b]. 





W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1304. Deposition Testimony 

During the trial, the deposition(s) of [ame(s) of witness(es)| |was/were| 
presented and received into evidence. A deposition is testimony given by a witness 
before the trial. The lawyers questioned the witness(s) who swore to tell the truth 
and the questions and answers were recorded. You should use the same methods in 
evaluating deposition testimony that you use for a witness testifying in court. You 


are the judges of any witness’s testimony whether it was in court or in a deposition. 


Notes & Sources 


This instruction 1s contained in the Complete Closing General Civil Charge, § 206. 
Rule 32, West Virginia Rules of Civil Procedure. 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1305. Interrogatories 

Interrogatories are written questions that must be answered in writing and 
under oath. They were directed by one party in this case to another party in this 
case. Interrogatories by [name of plaintiff/defendant] to [name of plaintif{/defendant| 
and the sworn answers to these questions have been offered and received in 
evidence. During your deliberations, you should consider the interrogatories and 
the sworn answers along with all the other evidence that is material to the issues. 


Notes & Sources 


Rule 33(c), West Virginia Rules of Civil Procedure. 
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W.Va, P.J.1. §1300 EVIDENCE AND WITNESSES 


§ 1306. Lay Witness Opinion 

A lay witness is a person who is not an expert in a specific area but has been 
permitted to express an opinion. In this case, a [Jay witness/witnesses| |has/have| 
testified. [He/she/they] [has been/have been| permitted to express an opinion(s) or to 
draw a conclusion(s). In evaluating the facts, you are not required to accept the 
conclusion(s) or expressed opinion(s) of [this/these] witness(es). You must 
determine for yourselves the weight to be given to such testimony when you consider 
it in connection with all the other evidence that is material to the issue(s) in this case. 


Notes & Sources 
Rule 701, West Virginia Rules of Evidence. 
Cleckley, Handbook on Evidence for West Virginia Lawyers, § 701.02. 


When a lay witness may give an opinion pursuant to Rule 701 of the West Virginia 
Rules of Evidence. Syl. Pt. 1, State v. Johnson, 238 W.Va. 580, 797 S.E.2d 557 (2017). 
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W.VA. P.J.1. §1300 EVIDENCE AND WITNESSES 


§ 1307. Expert Testimony 

An expert witness is a witness who has more specialized knowledge than an 
average person has about a particular subject. This specialized knowledge may be 
from education, training, or experience. In deciding the weight to give an expert’s 
testimony, you may consider the witness’s skill, knowledge, experience, 
background, and familiarity with facts in this case. You may also consider the 
expert’s truthfulness and take into account whether the expert testimony is sensible 
or reliable, and compare it to other evidence. After considering the facts and 
circumstances on which an expert’s opinion is based, you may give each expert’s 
testimony the weight you believe it is entitled to receive. You can believe, or not 
believe, all or any part of any expert’s testimony. 


Notes & Sources 


This instruction 1s contained in the Complete Closing General Civil Charge, § 204. 


See: 

Cargill vy. Balloon, 185 W. Va. 142, 405 S.E.2d 642 (1991). 

Rule 702, West Virginia Rules of Evidence. 

Cleckley, Handbook on Evidence for West Virginia Lawyers, § 702.02. 


See, State v. Surbaugh, 237 W.Va. 242, 786 S.E.2d 601 (2016), for a short review of 
the admissibility of expert testimony. 


In determining whether a witness is qualified as an expert the trial court should 
conduct a two-step inquiry. Knotts v. Grafton City Hospital, 237 W.Va. 169, 786 S.E.2d 188 
(2016). 


In deciding the “reliability” prong to determine the admissibility of scientific 
evidence the trial court’s inquiry is limited to whether the expert employed a methodology 
that is recognized in the scientific community and determine whether the expert correctly 
applied the methodology. State v. Surbaugh, 237 W.Va. 242, 786 S.E.2d 601 (2016). See also, 
Nease v. Ford Motor Company, 848 F.3d 219 (4% Cir. 2017) where the expert failed to test his 
hypothesis and used no methodology and the trial court failed to act as a gatekeeper. 


Generally, an expert may not testify to questions of law, interpretation of a statute or 
the meaning of its terms, the interpretations of case law or the legality or conduct. This is the 
role of the trial judge. Syl. Pt. 10, France v. Southern Equipment Co., 225 W.Va. 1, 689 S.E.2d 
1 (2010); Blackrock Capital Investment Corporation v. Fish, =» W.Va.__, 799 S.E.2d 520 
(2017). 
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W.VA. P.J.I. §1300 EVIDENCE AND WITNESSES 


When expert testimony will assist the trier of fact the expert must still be qualified and 
the testimony must be relevant and reliable. Poulos vy. LBR Holdings, LLC, 238 W.Va. 89, 792 
S.E.2d 588 (2016). 


Police officer with minimal training and experience was not qualified to offer expert 
testimony on rape trauma syndrome. State v, Varlas, 237 W.Va. 399, 787 S.E.2d 670 (2016). 


Fire investigator qualified to testify as to cause of fire. Anstey ». Ballard, 237 W.Va. 
411, 787 S.E.2d 864 (2016). 
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W.VA, P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1308. Expert Testimony: Factual Basis for the Opinion 

| Vame of witness|, an expert witness, relied on out-of-court material in forming 
[his/her| expert opinion. [Vame of witness] may not have had personal firsthand 
knowledge of this out-of-court material. An expert's opinion is only as good as the 
out-of-court material upon which [he/she] relies in forming [/zs/her| opinion. You 
may consider whether the out-of-court material relied upon by [name of witness] is 
accurate and reliable and compare it to other evidence. It is up to you to determine 
the value of an expert witness’s testimony. You can believe, or not believe, all or any 
part of an expert witness’s testimony. 


Notes & Sources 


This instruction 1s also contained in Complete Closing General Charge, § 205. 
Wilhams v, Mlinots, 132 S. Ct. 2221 (2012). 

Cleckley, Handbook on Evidence for West Virginia Lawyers, § 701.02 [2]. 
See also, Notes and Sources under § 1307. 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1309. Limited Purpose Evidence 

Some of the evidence in this case, namely, [state the evidence| has been 
received in evidence for the limited purpose of [state the purpose for which the 
evidence was received|. You should consider this evidence only for the purpose for 
which it was received. 


Notes & Sources 


Rule 105, West Virginia Rules of Evidence. 
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W.VA. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1310. Impeachment of a Witness: Conviction of a Felony 
(Does not apply to criminal defendants) 


The believability (credibility) of a witness may be attacked by introducing 
evidence that the witness has been convicted of a crime carrying punishment of 
more than one year in prison. Evidence has been introduced that [name of witness] 
has been convicted of a crime carrying a punishment of more than one year in 
prison. If you are reasonably satisfied from the evidence that [name of witness| was 
convicted of a crime carrying punishment of more than one year in prison, then you 
may use this information in evaluating the believability of [/7s/her] testimony. You 
may consider |xame of witness|’s prior conviction along with all the other evidence 
in determining what weight you will give to [h7s/her] testimony. You can believe or 
not believe all or any part of the testimony given by [ame of witness]. 


Notes & Sources 


See, Rule 609(a)(2)(A), West Virginia Rules of Evidence. 

Under Rule 609(a)(2)(A), West Virginia Rules of Evidence, the trial court must doa 
Rule 403 analysis before allowing the admission of this type of evidence. If the date of 
conviction or date of release from confinement, whichever is later, occurred more than ten 
years prior to the appearance of the witness then this type of evidence is ordinarily 
inadmissible. Rule 609(b), however, does specify when and how a trial court may admit such 
older convictions “‘in the interest of justice.” 

To attack the credibility of the defendant in a criminal case the conviction must 
involve perjury or false swearing. Rule 609(a)(1), West Virginia Rules of Evidence. 

Trial court followed 609(b) in allowing impeachment of a witness (who was not the 
defendant) about his felony conviction that was 20 years old but did not allow the identity of 
the offence or its particulars. State ». Greenfield, 237 W.Va. 773, 791 S.E.2d 403 (2016). 

Flack vy. Ballard, oWNVa._, __S.E.2d___, (2017) (Holding that the jury’s 
consideration of an accomplice’s testimony to having pled guilty to a felony should be limited 
to matters regarding the witness’s credibility.) 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1311. Impeachment of a Witness: Conviction of Dishonesty or False Statement 

The believability (credibility) of a witness may be attacked by introducing 
evidence that the witness has been convicted of a crime involving dishonesty or 
false statement. Evidence has been introduced that [name of witness| has been 
convicted of a crime involving dishonesty or false statement. If you are reasonably 
satisfied from the evidence that [name of witness| has been convicted of a crime 
involving dishonesty or false statement, then you may use this information in 
evaluating the believability of [/zs/her] testimony. You may consider [name of 
witness|’s prior conviction along with all the other evidence in determining what 
weight you will give to [/zs/her] testimony. You can believe or not believe all or any 
part of the testimony given by [name of witness]. 


Notes & Sources 


See, Rule 609(a)(2)(B), West Virginia Rules of Evidence. 

Under Rule 609(a)(2)(B), a Rule 403 analysis is not required and evidence of felony or 
misdemeanor convictions for dishonesty or false statements are admissible. If the date of 
conviction or date of release from confinement, whichever is later, occurred more than ten 
years prior to the appearance of the witness then this type of evidence 1s ordinarily 
inadmissible. Rule 609(b), however, does specify when and how a trial court may admit such 
older convictions “in the interest of justice.” 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1312. Negligent Spoliation of Evidence by a Party (Adverse Inference) 

[Name of plaintiff/defendant| claims that [name of plaintiff/defendant] failed to 
preserve evidence that was |[controlled/owned/possessed| by [name of 
plaintiff/defendant|. If you find that [name of plaintiff/defendant] failed to preserve 
evidence needed by [name of plaintif{/defendant]| to |prove/defend against] the claims 
being made, then you may conclude that the evidence, if it had been available, 
would have been unfavorable to [name of plaintiff/defendant). 


Notes & Sources 


1. See, § 1500 Tort of Spoliation for instructions on the Tort of Spoliation. West 
Virginia does not recognize negligent spoliation by a party as a stand-alone tort. 

2. In Syllabus Point 2 of Tracy v. Cottrell, 206 W.Va. 363, 524 S.E.2d 879 (1999), the 
Court stated: 

Before a trial court may give an adverse inference jury instruction or impose 
other sanctions against a party for spoliation of evidence, the following factors must be 
considered: (1) the party's degree of control, ownership, possession or authority over the 
destroyed evidence; (2) the amount of prejudice suffered by the opposing party as a result of 
the missing or destroyed evidence and whether such prejudice was substantial; (3) the 
reasonableness of anticipating that the evidence would be needed for litigation; and (4) if the 
party controlled, owned, possessed or had authority over the evidence, the party's degree of 
fault in causing the destruction of the evidence. The party requesting the adverse inference 
jury instruction based upon spoliation of evidence has the burden of proof on each element of 
the four-factor spoliation test. If, however, the trial court finds that the party charged with 
spoliation of evidence did not control, own, possess, or have authority over the destroyed 
evidence, the requisite analysis ends, and no adverse inference instruction may be given or 
other sanctions imposed. 


In General Pipeline Construction, Inc. v. Hairston, 234 W.Va. 274, 765 S.E.2d 163 

(W.Va. 2014), the Court held: 
When a party seeks to present evidence of spoliation to 

a jury and intends to pursue an adverse inference jury instruction, 

on motion of a party the trial court must have an 7 camera hearing 

to assess whether the party asserting spoliation can make a prima 

facie case under Tracy. The trial court can then, within its discretion, 

make an initial determination whether the party seeking to present spoliation evidence 

can meet its basic burden of proof on each of the four factors set out in Syllabus Point 

2 of Tracy, before the jury hears the evidence. 


3. This instruction, as modified, was found not to be erroneous in Tracy »v. Cottrell, 
supra. 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


4. Under certain circumstances, a party may be subject to an adverse inference 
instruction where they “had authority over the evidence” but did not own, or possess the 
evidence. Tracy v. Cottrell, supra. 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1313. Judicial Notice of Facts 

The rules of evidence permit the judge to accept facts that the judge 
concludes cannot reasonably be disputed. This court has decided to accept as 
proved the fact that [state the fact of which the court has taken judicial notice|, even 
though no evidence has been introduced to prove this fact. You must conclusively 
accept this fact as proved. 


Notes & Sources 


See, Rule 201, West Virginia Rules of Evidence. 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1314. Interpreter 

Members of the jury, it has been necessary in this case to obtain the services 
of an interpreter because a witness [has a hearing and/or speaking defect/ can neither 
speak nor understand the English language/other reason|. The interpreter has an 
important role in this regard; however, it is the court’s duty to instruct you that the 
interpreter is not an advocate or supporter for any party and should not be 
considered by you as such. It is the duty of an interpreter, to the best of [/zs/her] 
skill and judgment, to convey to you fairly and impartially the testimony of the 


witness. 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1315. Learned Treatises, Periodicals, and Pamphlets 

Passages or statements contained in published  [treatises/ 
pertodicals/pamphlets| on the subject of [insert subject] have been testified to by 
expert witnesses or have been used by counsel in the examination of expert 
witnesses. You may consider the passages or statements testified to or used from 
these published [treatzses/periodicals/pamphlets| along with all the other evidence 
material to the issues in this case. The rules of evidence allow these passages or 
statements to be testified to, read into evidence, and considered by the jury, but do 
not permit the publications to be submitted to the jury as exhibits for review in the 


jury room. 


Notes & Sources 


See, Rule 803 (18), West Virginia Rules of Evidence. 
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W.Va. P.J.I. §1300 EVIDENCE AND WITNESSES 


§ 1316. Failure to Produce a Material Witness 

(To Be Rarely Given) 

If you believe that a party, without justification, failed to call an available 
witness who has knowledge of necessary and material facts, you may presume that 
the witness’s testimony would have been unfavorable to the party who failed to call 


the witness. 


Notes and Sources 


Syl. 3, McGlone v. Superior Trucking Co., 178 W.Va. 659, 363 S.E.2d 736 (1987). 


Sims v. Miller, 227 W.Va. 395, 709 S.E.2d 750 (2011), indicates this instruction is not 
warranted when (1) the witness was readily available to both parties; (2) the evidence is 
merely corroborative; (3) where due diligence, or a valid excuse, is shown for not calling the 
witness; and (4) the plaintiff has not made a prima facie case against the defendant. 


Szms indicates that this instruction may not be sound under any scenario. Why should 


this instruction be given when requested by a party who could have subpoenaed an available 
witness and produced the testimony? 
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W.Va. P.J.I. §1400 THE ToRT OF SPOLIATION — ACTION FOR INTENTIONAL SPOLIATION 
AGAINST A PARTY OR THIRD PARTY 


WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
§ 1400 — THE TORT OF SPOLIATION 


TABLE OF CONTENTS 
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SEE, EVIDENCE AND WITNESSES SECTION 1312 FOR AN “ADVERSE 

INFERENCE” INSTRUCTION. AN ADVERSE INFERENCE MAY BE DRAWN 
AGAINST A PARTY IN SOME CASES FOR THE SPOLIATION OF EVIDENCE 
WHEN THERE IS NO CAUSE OF ACTION FOR THE TORT OF SPOLIATION. 
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W.Va. P.J.I. §1400 THE ToRT OF SPOLIATION — ACTION FOR INTENTIONAL SPOLIATION 
AGAINST A PARTY OR THIRD PARTY 


Negligence Action for Spoliation against a Third-Party 


§ 1401. Negligent Destruction or Loss of Evidence by a Third-Party 
(Complete Instruction) 


[Vame of Plaintiff] claims that because of the negligence of [name of 


defendant|, evidence that was necessary to prove [/is/her| claims that [were 


asserted/or could have been asserted] in a lawsuit against [name of third party| was 
[/ost/destroyed|. Asa result, [name of plaintiff] is seeking to hold [name of defendant] 
liable for monetary damages. 

In order to prevail on this claim, [name of plaintiff] must prove by the greater 
weight of the evidence all of the following eight elements. [Name of plaintiff] must 


prove that: 


ik. 


At the time that the evidence was |/ost/destroyed], |name of defendant| had 


[ possession of/control over| the evidence; and 


. At the time the evidence was [/ost/destroyed], [name of plaintiff] |had 


filed/planned to file| a lawsuit against [name of third party]; and 


. At the time the evidence was [J/ost/destroyed], |name of defendant| had 


actual knowledge that [name of plaintiff] [had filed/planned to file| a lawsuit 
against [name of third party|; and 


. [Name of plaintiff] had a | contract/agreement| with [name of defendant] that 


required [name of defendant] to preserve the | /ost/destroyed| evidence or 
that [name of defendant] was required to preserve the evidence by a law or 


regulation; and 


. [Name of defendant| was negligent in that [he/she] failed to use reasonable 


care to preserve the evidence given the nature of [/zs/her] 
[contract/agreement] with [name of plaintzff| or the requirements of any law 


or regulation; and 


. Asa direct result of the negligence of | name of defendant], the evidence 


was |/ost/destroyed|; and 


fll Lim 
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W.Va. P.J.I. § 1400 THE ToRT OF SPOLIATION — NEGLIGENCE ACTION FOR SPOLIATION 
AGAINST A THIRD PARTY 


7. The facts that [name of plaintiff] intended to prove through the 
introduction of the | /ost/destroyed| evidence could not have been proven 
by other evidence that was reasonably available to | name of plaintiff]; and 

8. The [/ost/destroyed| evidence was vital to the ability of [name of plaintiff] 
to prove [/zs/her] claims against [name of third party]. 


If you find that [xame of plaintiff] proved, by the greater weight of the 
evidence, all of these eight elements, then you may presume that, but for the 
[/oss/destruction| of the evidence, [name of plaintiff] would have won [his/her] 
lawsuit against | same of third party]. 

However, the presumption that [ame of plaintiff] would have won [hzs/her] 
lawsuit against [xame of third party| is rebuttable. [ame of defendant| may 
overcome the presumption by presenting evidence which satisfies you that even if 
the evidence had not been [/ost/destroyed], then [name of plaintiff] still would not 
have won the lawsuit against [name of third party]. 

If [name of plaintff| has proven all cf the foregoing eight elements 
establishing that [xame of defendant] |lost/destroyed| evidence necessary to win a 
lawsuit against [name of third party| and if [name of defendant has failed to establish 
that [name of plaintiff] would not have been successful against [name of third party] 
even with the [/ost/destroyed| evidence, then you may award |name of plaintiff] 
compensatory damages for [/zs/her| losses caused by the [Joss/destruction| of the 
evidence. Those damages should be in an amount you determine to be necessary to 
place [name of plaintiff] in the same or an equivalent position as [He/she] would have 
been in had the evidence not been negligently //ost/destroyed|. They may include 
monetary damages that [name of plaintiff] would have recovered in the lawsuit 


against [name of third party] if the destroyed evidence had been available. 


Notes & Sources 


West Virginia recognizes spoliation of evidence as a stand-alone tort when the 
spoliation is the result of the negligence of a third party and the third party had a special duty 
to preserve the evidence. Syl. Pt. 5, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003) 
and Syl. Pt. 1, Mace v. Mace, 221 W.Va. 198, 653 S.E.2d 660 (2007). 
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W.Va. P.J.I. § 1400 THE TorT OF SPOLIATION — NEGLIGENCE ACTION FOR SPOLIATION 
AGAINST A THIRD PARTY 


The tort of negligent spoliation of evidence by a third party consists of the following 
elements: (1) the existence of a pending or potential civil action; (2) actual knowledge by the 
alleged spoliator of the pending or potential civil action; (3) a duty to preserve the spoliated 
evidence arising from a contract, agreement, statute or administrative rule, a voluntary 
assumption of such a duty, or special circumstances; (4) spoliation of the evidence; (5) the 
spoliated evidence was vital to a party’s ability to prevail in the pending or potential civil 
action; and (6) damages. Once the foregoing is established, there arises a rebuttable 
presumption that but for the fact of the spoliation of the evidence, the party injured by the 
spoliation would have prevailed in the pending or potential litigation. An alleged third party 
spoliator may overcome this presumption through the presentation of evidence that even if 
the evidence had not been destroyed, the plaintiff would not have prevailed in the pending or 
potential civil action. Syl. Pt. 5, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003) and 
Syl. Pt. 1, Mace v. Mace, 221 W.Va. 198, 653 S.E.2d 660 (2007). 

West Virginia does not recognize an independent tort for the negligent spoliation of 
evidence by a party. Where evidence is alleged to have been lost or destroyed due to the 
negligence of a party as opposed to a third party, a trial court may give an adverse inference 
jury instruction or impose other sanctions pursuant to Rule 37 of the West Virginia Rules of 
Civil Procedure. Tracy v. Cottrell, 206 W.Va. 363, 524 S.E.2d 879 (1999) and Hannah v. 
Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003). 

See, Evidence and Witnesses § 1312 for a pattern instruction relating to adverse 
inferences to be drawn against a party for spoliation of the evidence. 

If the claim is based on “Special Circumstances” mentioned in Syl. Pt. 7 of Hannah v. 
Heeter, supra, the court can modify this instruction accordingly. 

See, Mace v. Ford Motor Co., 221 W.Va. 198, 653 S.E.2d 660 (2007) for a discussion of 
the difference between actual and constructive knowledge in the context of the tort of 
negligent spoliation. 
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W.Va. P.J.I. §1400 THE TORT OF SPOLIATION — ACTION FOR INTENTIONAL SPOLIATION 
AGAINST A PARTY OR THIRD PARTY 


(a) Actual Knowledge of a Negligent Third Party Spoliator Defined 
(Supplemental Instruction) 


The phrase “actual knowledge” means direct and clear knowledge such as 
that learned directly from [name of plaintiff] or others by [name of defendant]. It 


does not mean unsupported speculation or subjective personal beliefs. 


Notes & Sources 


The Court may, in its discretion or upon request of a party in a negligent spoliation 
case, instruct the jury as to the meaning of “actual knowledge” where there is concern that 
the jury may confuse the concepts of actual and constructive knowledge. 

A third party, in order to be held liable for the negligent destruction or loss of 
evidence, must have had actual knowledge of the pending litigation or potential litigation 
involving the plaintiff. Constructive knowledge of a pending or potential action is not 
sufficient. Hannah v. Heeter, 213 W.Va. 704, 714, 584 S.E.2d 560, 570 (2003). 
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W.Va. P.J.I1. §1400 THE TORT OF SPOLIATION — ACTION FOR INTENTIONAL SPOLIATION 
AGAINST A PARTY OR THIRD PARTY 


(b) Duty or Obligation to Preserve Evidence Defined 
(Supplemental Instruction) 


Someone who owns or has control over documents or things normally has 
the right to dispose of them in whatever manner [he/she] considers fit. [He/she] has 
no duty to preserve them for the benefit of a third party that may wish to use them 
in connection with a lawsuit against someone else. However, if the person owning 
or controlling those documents or things has entered into an [agreement/contract] 
with a person to preserve them, or where the law or some special circumstance 
requires the preservation of those documents or things, then the owner or person in 
control of those documents and things has a duty to exercise reasonable care to 


prevent their [/oss/destruction]. 


Notes & Sources 


The Court may, in its discretion or upon request of a party, instruct the jury where 
there is a concern that the jury may not fully appreciate the need for there to be a duty to 
preserve documents before a claim can be made for their destruction. 

In order to establish a prima facie case of negligent spoliation of evidence by a third 
party, it must be shown that the third party breached a duty owed to the plaintiff. Syl. Pt. 6, 
Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003); Syl. Pt. 1, Shreve v. Warren Assoc., 
Inc., 177 W.Va. 600, 355 S.E.2d 389 (1987). 

A duty on the part of a third party to preserve evidence for a pending or potential civil 
action in which [/e/she] is not a party may arise through a contract, agreement, the voluntary 
assumption of such a duty, statute, administrative rule or through special circumstances to do 
so. Syl. Pt. 7, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003). 
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W.Va. P.J.I. §1400 THE TorRT OF SPOLIATION — ACTION FOR INTENTIONAL SPOLIATION 
AGAINST A PARTY OR THIRD PARTY 


Action for Intentional Spoliation against a Party or Third Party 


§ 1402. Intentional Destruction of Evidence by a Party or Third Party 
(Complete Instruction) 


[Mame of Plaintiff] claims that [name of defendant] intentionally destroyed 
evidence necessary for [/zm/her| to win a lawsuit against [mame of defendant/third 
party|. The intentional destruction of evidence by [name of defendant| may give rise 
to a presumption that, but for the destruction of that evidence, [name of plaintiff] 
would have won on [his/her] [clatms/defenses/counterclaim| against [name of 
defendant/third party). 

Before any such presumption may be drawn, however, [wame of plazntzff| 
must prove, by the greater weight of the evidence, all of the following six things 
about the destroyed evidence and the circumstances surrounding its destruction. 
[Name of plaintiff| must prove that: 


1. [Name of defendant] had |possesston/control]| over the destroyed evidence at 
the time of its destruction; and | 

2. At the time the evidence was destroyed, [name of defendant| had 
knowledge that [name of plaintzff| |had filed/planned to file] a lawsuit; and 

3. [Name of the defendant] intentionally destroyed the evidence; and 

4. [Mame of the defendant| knew the evidence was needed in [name of 
plainttff|’s case and destroyed the evidence with the intent to defeat 
[name of plaintiff|’s ability to prove [/zs/her| 
[ claims/defenses/counterclaims| in that lawsuit; and 

5. The facts [name of plaintiff] intended to establish through the 
presentation of the destroyed evidence in that lawsuit could not have 
been proven by other evidence reasonably available to [name of plaintiff]; 
and 

6. The destroyed evidence was vital to the ability of [ame of the plaintiff] to 
prove [his/her] | claims/defenses/counterclaims]| in that separate lawsuit. 
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W.Va. P.J.I. § 1400 THE TorRT OF SPOLIATION — NEGLIGENCE ACTION FOR SPOLIATION 
AGAINST A THIRD PARTY 


If you conclude that all of these six elements have been established, then you 
may presume during the course of your deliberations that, but for the destruction of 
this evidence, [name of plaintiff] would have proven [/zs/her] claims against [name of 
defendant. 

However, this presumption that [ame of plaintiff] would have won [his/her] 
lawsuit against [name of defendant/third party| may be disproven or rebutted. [xame 
of defendant| may overcome the presumption by presenting evidence which satisfies 
you that even if the evidence had not been destroyed [name of plaintzff] still would 
not have won on [his/her] claims against [name of third party]. 

If [name of plaintiff] has proven all six elements necessary to establish 
[hzs/her| claim against [name of defendant] for destruction of evidence, and if [zame 
of defendant| failed to establish that [name of plaintiff] would not have been 
successful even if the destroyed evidence had been available, then you may find in 
favor of [name of plaintiff]. If you find in favor of [name of plaintiff] then you may 
award [him/her] compensatory damages for losses that were caused by the 
destruction of that evidence. Those damages should be in an amount that would 
place [name of plaintiff] in the same or an equivalent position as [He/she] would have 
been in but for [name of defendant|’s destruction of that evidence. Those damages 
may be the monetary damages that [name of plaintiff] would have recovered if the 
destroyed evidence had been available in the lawsuit against [name of third party] 
and may also include attorney’s fees and costs associated with prosecuting the 
claims in this case, as well as [prosecuting/defending| the claims in the separate or 
underlying lawsuit. 

Finally, you may also consider an award of punitive damages against [name of 
defendant] as a result of [hzs/her]| intentional destruction of evidence. 


Notes & Sources 


See, § 1500 Punitive Damages for pattern instructions relating to punitive damages. 

West Virginia does not recognize an independent tort for the negligent destruction of 
evidence by a party. Syl. Pt. 2, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003). 
Sufficient remedies already exist to compensate a party injured by the negligent spoliation of 
a party. Under appropriate circumstances an adverse inference instruction may be given 
against a party or sanctions levied upon Rule 37 of the West Virginia Rules of Evidence. Syl. Pt. 
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W.Va. P.J.I. § 1400 THE TORT OF SPOLIATION — NEGLIGENCE ACTION FOR SPOLIATION 
AGAINST A THIRD PARTY 


3, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003). See, Evidence and Witnesses § 
1312 for a pattern adverse inference instruction. 

West Virginia recognizes as an independent tort intentional spoliation of evidence. 
Such a claim can be brought against either a party to the original or underlying civil action in 
which the evidence might have been offered, or against a third party. Syl. Pt 4, Hannah v. 
Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003). 

Spoliation of evidence may result from the intentional actions of the plaintiff or 
defendant in the underlying action and a separate action based upon the spoliation of 
evidence by either is permissible. Inferred, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 
(2003). 

Intentional spoliation of evidence by a party is misconduct of such a serious nature 
that the existing remedies available under the Rules of Civil Procedure are not sufficient. 
Hannah v. Heeter, 213 W.Va. 704, 716, 584 S.E.2d 560, 572 (2003). 

Recovery for intentional spoliation of evidence as a stand-alone tort against a third 
party is necessary because a third party is not subject to an adverse inference instruction or 
sanctions under the West Virginia Rules of Civil Procedure. Id. 

Intentional spoliation of evidence is defined as the intentional destruction, mutilation 
or significant alteration of potential evidence for the purpose of defeating another person’s 
claims, counterclaims, or defenses in a civil action. Syl. Pt. 9, Hannah v. Heeter, 213 W.Va. 
704, 584 S.E.2d 560 (2003). When appropriate, this instruction can be modified by 
substituting the terms “mutilation” or “significant alteration of evidence” in the place of 
“destruction” and “destroyed”. 

Where a claim is based upon the intentional spoliation of evidence by a party, the 
sanctions provided for in Rule 56 of the West Virginia Rules of Civil Procedure and the giving of 
an adverse instruction sanctioned in Tracey v. Cottrell, 205 W.Va. 363, 524 S.E.2d 879 (1999) 
is insufficient to remedy the wrong done as a consequence of the loss or destruction of that 
evidence. Inferred, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003). 

A claim for intentional destruction of evidence against a party is cognizable only after 
the underlying claim has either been prosecuted or the party who might have asserted the 
claim has determined that the loss or destruction of the evidence renders it impossible to 
prosecute the claim. A claim for intentional destruction of evidence may be joined with the 
underlying claim but only so long as the claim for intentional destruction of evidence is 
bifurcated for trial. Rule 18(b) of the West Virginia Rules of Evidence. Accord, State ex rel. 
State Farm Fire & Cas. Co. v. Madden, 192 W.Va. 155, 451S.E.2d 721 (1994); State Farm Fire 
& Cas. Co. v. Kirby, 919 F. Supp. 939 (N.D.W.Va. 1999). 

A claim for intentional destruction of evidence may be asserted by either a plaintiff or 
a defendant in the underlying action where it is shown that the intentional loss or destruction 
of that evidence adversely impacted the ability of the party to prove a claim, defense or 
counterclaim. See, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003). 

The tort of intentional spoliation of evidence consists of the following elements: (a) 
possession or control over the lost or destroyed evidence by the spoliator at the time it was 
destroyed; (b) knowledge by the spoliator of a pending or potential lawsuit in which the lost 
or destroyed evidence would be offered as proof of a claim asserted therein; (c) the lost or 
destroyed evidence was vital to party asserting the spoliation claim to have prevailed in that 
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W.Va. P.J.I. § 1400 THE TORT OF SPOLIATION — NEGLIGENCE ACTION FOR SPOLIATION 
AGAINST A THIRD PARTY 


pending or potential lawsuit; (d) the facts that plaintiff intended to establish through the lost 
or destroyed evidence could not be established by means of other evidence reasonably 
available to the plaintiff; (e) the defendant intentionally destroyed or “lost” that evidence; 
and (f) the defendant did so with the intention of defeating the plaintiff’s ability to prevail on 
his/her claims or defenses in that pending or potential lawsuit. Hannah v. Heeter, 213 W.Va. 
704, 584 S.E.2d 560 (2003); Williams v. Werner Enterprises, Inc., 235 W.Va. 32, 770 S.E.2d 
532 (2015). 

If an action for intentional destruction of evidence is established, a jury may assess 
punitive damages. Syl. Pt. 12, Hannah v. Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003); see 
also, Mayer v. Frobe, 40 W.Va. 246, 22 S.E. 58 (1895). 
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W.Va. P.J.I. §1400 THE TORT OF SPOLIATION — ACTION FOR INTENTIONAL SPOLIATION 
AGAINST A PARTY OR THIRD PARTY 


(a) Knowledge of an Intentional Spoliator Defined (Supplemental Instruction) 


The word “knowledge” means an awareness, familiarity, or understanding 
of a fact, or information that would cause [name of defendant] to inquire or find out 
about a fact. What a person should have known is not sufficient. 


Notes & Sources 


The court may, in its discretion or upon request of a party, instruct the jury as to the 
meaning of “knowledge.” 

For a party or third party to be held liable for the intentional destruction of evidence, 
there must be proof the party or third party had “knowledge” of a pending or potential 
action. Walliams v. Werner Enterprises, Inc., 235 W.Va. 32, 770 S.E.2d 532 (2015). 
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W.Va. P.J.I. §1400 THE ToRT OF SPOLIATION — ACTION FOR INTENTIONAL SPOLIATION 
AGAINST A PARTY OR THIRD PARTY 


(b) Duty or Obligation to Preserve Evidence when the Defendant was 
a party in the Underlying Suit (Supplemental Instruction) 


Someone who owns or has control over documents or things normally has 
the right to dispose of them. However, an individual who has knowledge that a 
lawsuit involving [/zm/her| has been filed, or has knowledge of the potential for 
such a lawsuit to be filed, has an affirmative duty to preserve relevant documents 
and things. 


Notes and Sources 


Hannah »v. Heeter, 213 W.Va. 704, 716, 584 S.E.2d 560, 572 (2003). 
Williams v. Werner Enterprises, Inc., 235 W.Va. 32, 770 S.E.2d 532 (2015). 
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W.Va. P.J.I. §1400 THE TorRT OF SPOLIATION — ACTION FOR INTENTIONAL SPOLIATION 
AGAINST A PARTY OR THIRD PARTY 


(c) Intent to Destroy Defined (Supplemental Instruction) 

As used in these instructions, the phrase “intent to defeat” refers to the 
reason that the evidence at issue in this case was destroyed. It implies a specific 
goal or purpose for the destruction of evidence. In this case, [name of plaintiff] 
must have proven to your satisfaction that the reason that [name of defendant] 
destroyed the evidence in question was [/zs/her] desire to prevent [name of plaintiff] 
from winning |/zs/her]| [clatm/defenses/counterclaim| in the underlying dispute. 


Notes & Sources 


The Court may, in its discretion or upon request of a party, offer the foregoing 
instruction where there is a concern that the jury may not fully understand the necessity that 
there must be a showing that the defendant acted in a specific intent. Negligence, even gross 
negligence, will not suffice. 

The gravamen of the tort of intentional spoliation is the intent to defeat a person’s 
ability to prevail on his claims, defenses and/or counterclaims in a civil action. Hannah v. 
Heeter, 213 W.Va. 704, 584 S.E.2d 560 (2003); Williams v. Werner Enterpreses, Inc., 235 
W.Va. 32, 770 S.E.2d 532 (2015). 

The intent with which tort liability is concerned is an intent to bring about a result 
which will invade the interests of another in a way the law forbids. Jd. 
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W.Va. P.J.I. §1500 PUNITIVE DAMAGE 
WEST VIRGINIA PATTERN JURY INSTRUCTIONS 


§ 1500 PUNITIVE DAMAGE 


Punitive Damages under W.Va. Code § 55-7-29., 


This punitive damage instruction is based on the 2015 law passed by 
the Legislature changing the law of punitive damages. In Senate Bill 421 
the Legislature added 55-7-29 which changes the plaintiffs burden of proof 
and the elements that must be proven before a plaintiff may be awarded 
punitive damages. The law became effective June 14, 2015. 

The West Virginia cases decided before this statute became effective 
must be compared to determine if their holdings were voided or modified. 

However, if the jury decides to award punitive damages the factors 
for the jury to consider in determining the amount of damages were not 
changed. These factors are set out in Syl. Pt. 3 of Garnes »v. Fleming 
Landfill Inc., 186 W.Va. 656, 413 S.E.2d 897 (1991) and are included in this 
pattern instruction. 

I will now explain the law of punitive damages. 

Although I am explaining the law of punitive damages it does not mean 
that I have any opinion on whether punitive damages should be awarded. That 
decision is yours alone. You are not required to award punitive damages. 

If you award [name of plaintiff] compensatory damages to compensate for 
[his/her] injuries or losses, then you may also award [name of plaintiff| punitive 
damages. You may not award punitive damages if you do not first find that 
[name of plaintiff] is entitled to compensatory damages. 

As a general proposition, the purposes of punitive damages are: (1) to 
punish a wrongdoer for conduct that has harmed another party; and (2) to 
discourage a wrongdoer and others from acting the same way in the future. 
Therefore, punitive damages are damages that are awarded to punish and deter 
wrongdoers. Punitive damages are in addition to damages you award to 
compensate a party for injuries or losses. 

Punitive damages may be awarded where you find by clear and 
convincing evidence that [name of defendant] acted with actual malice toward 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.Va. P.J.I. §1500 PUNITIVE DAMAGE 
WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
§ 1500 PUNITIVE DAMAGE 


[wame of platntiff], or that [name of defendant| acted with a conscious, reckless, 
and outrageous indifference to the health, safety, and welfare of others. “Clear 
and convincing” evidence is proof that produces in your mind a firm belief or 
conviction that actual malice, or that conscious, reckless, and outrageous 
indifference to the health, safety, and welfare of others, has been established. 
‘Actual malice” may be found where you find [name of defendant] acted with a 
state of mind shown by conduct that was intended to or was substantially 
certain to injure [name of plaintiff], without any just cause or excuse. 

Therefore, if you find from the evidence that |~ame of defendant] 
committed a wrongful act with actual malice toward [name of plaintiff] or acted 
with a conscious, reckless, and outrageous indifference to the health, safety, 
and welfare of others, then you may award [name of plaintiff| punitive damages 
in. an amount you believe is sufficient to punish [name of defendant] and to serve 
as an example to prevent [name of defendant] and others from acting in a similar 
way in the future. Remember, you are not required to award punitive damages 
and any punitive damages that are awarded must be in addition to damages 
which are necessary to compensate [name of plaintiff] for [his/her] injuries or 
losses. 

There is no fixed formula to determine the amount of punitive damages, 
but you cannot just pull numbers out of the air. If you decide to award punitive 
damages you should consider the following factors in determining the amount 
of punitive damages: | 


1. Punitive damages should bear a reasonable relationship to the harm 
that is likely to occur from [name of defendant|’s conduct as well as to 
the harm that actually has occurred. If [name of defendant|’s actions 
caused or would likely cause in a similar situation only slight harm, 
the punitive damages should be relatively small. If the harm or 
potential harm is severe, the punitive damages should be greater. 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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W.VA. P.J.1. §1500 PUNITIVE DAMAGE 
WEST VIRGINIA PATTERN JURY INSTRUCTIONS 
§ 1500 PUNITIVE DAMAGE 


2. You may consider whether [name of defendant\’s conduct was 
reprehensible, and in doing so, you should take into account: (a) how 
long [name of defendant| continued [his/her/tts| actions; (b) whether 
[zame of defendant] was aware that [/75/her/its| actions were causing, 
or were likely to cause harm; (c) whether [name of defendant| 
attempted to conceal or cover up |/zs/her/its| actions or harm caused 
by such actions; and (d) how often [name of defendant| engaged in 
similar conduct in the past. 

3. You may consider whether [name of defendant] profited from 
[his/her/tts| wrongful conduct, and if you find [name of defendant] did 
profit from [h7zs/her/its| conduct, you may remove the profit and your 
award may be in excess of the profit, so that the award discourages 
future bad acts by [name of defendant]. 

4. As a matter of fundamental fairness, punitive damages must bear a 
reasonable relationship to compensatory damages. 

5, In determining the amount of punitive damages, the financial 
position of | ame of defendant] is relevant. | 


Notes and Sources 


The West Virginia courts have, since 1895, awarded punitive damages utilizing 
the types of conduct set forth in Mayer v. Frobe, 40 W.Va. 246, 22 S.E. 58 (1895). 
However, in 2015 the West Virginia Legislature passed Senate Bill No. 421 adding West 
Virginia Code § 55-7-29 which promulgates a new definition and standard of proof for 
punitive damages. The language in this instruction is based on W.Va. Code, § 55-7-29 
which was effective as of June 8, 2015. 

In addition to the burden of proof and definition of punitive damages set out in § 
55-7-29, Syl. Pt. 3 of Garnes v. Fleming Landfill, Inc., 186 W.Va. 656, 413 S.E.2d 897 
(1991) sets out factors that a trial court should instruct the jury to consider in 
determining the amount of punitive damages. 


Copyright © 2017 Supreme Court of Appeals of West Virginia 
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